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i 3 AEDIES

e cannot claim compensation for loss which is really due n o les for determining whether a stipulation is by way of a penalty
'breach but due to his own neglect fo mitigate the loss after the p e nlc{ liquidated damages are as follows : :
This _mlc is incorp?rated in the Explanatibn to Sec. 73. R or BY _w,;lye estoa cbntract may use the words 'penalty’ or 'liquidated
B. Dﬁulty of assessment Fic 1 ' interchangeably. The Court is notl:)ound 3¥ the p'}‘lrals;eolog;
t:lugh d?mages which arc_lncapable of assessment wequity looks to the intent rather t alxil tod t:d ftzlarnl‘:lél mus
s e agerpunafpn Sonsb Lt o g 1 Bt o o R S SRR of
/ Irom recovering th sence of a pe is the payment of money stipu as
Court must do its best fo estimate the loss and 4 contingen , f;:onditloxi which is intended to frighten or intimidate) of the
B into account. ' g party, that is to say, its iritention is to compel the performance
diriaii P Wt o et T e T e et s s ATy st
ere to selec adies. He self was : ot ormed. The essence of liq
ttﬁrelvc out of these fifty. The selected twelve were to be ¢ ! 2 orr)edamage which seems likely to be caused should the
heatrical engagements. C was one of the fifty and by Hs b  occur. '
gontxact she was not present when the final selection was 1 3 The question whether a sum stipulated is a penalty or liquidated
was entitled to damages although it was difficult tq as es is a question of construction, to be decided upon the terms of the
(Chay mVL—HtCkS' (1911) 2 K.B. 786]. t and circumstances of each particular case, judged of as at the
9. Cost of decree f making the contract, and not as at the time of breach. |

The aggrieved party is entifled, in addition to damages, to get Example. D sold tyres to N who contracted not to re-sell them, or
of getting the decree for damages. The cost of suit for damages offer them for sale, at a price below D's list price. N agreed to pay a
discretion of the Court. - ~ sum of £ 5 by way of liquidated damages for €évery breach of the
10, Damages agreed upon in advance in case of breach ment. N sold a tyre at less than the list price. D filed a suit for
If a sum is named in acontract as the amount to be paid in mages for breach. Held, the sum fixed by the parties was a genuine
Ereach, or if the contract contains any other stipulation’by -estimate of the damage and not a penalty [Dunlop Pneumatic
enalty for failure to perform the obligations, the aggrieved Co.v. New Garage & Motor Co. Lid., (1915) A.C. 79].
entitled to receive from the party who has.broken the co The sum stipulated is a penalty if—
reasonable compensation not exceeding the amount so namgd'i{ 3 ) it Is extravagant or unconscionable (unreasonable) in amount
Examples. (d) A contracts with B to pay B Rs. 1,000 if he ed with the greatest loss which could cgnceivably be proved to -
pay B Rs. 500 on a given.day. B is entitled to recover from flowed from th= breach ; ‘
compensation not exceeding Rs. 1,000 as the Court (b) the breach consists of not paying a sum of money by a certain time,
reasonable. | the sum fixed is greater than the sum to be paid. ' -
(by A gives B a bond for the payment of Rs. 1,000 with Examples. (a) A agrees to pay B Rs. 1,000 on January 1, and if he
clﬁ% at the end of, six months, with a stipulation that in to make the payment at the stipulated time he agrees to pay Rs.
fadlt, interest shall be payable at the rate of 75% from the d 0 as liquidated damages. The extra Rs. 500 will be a penalty.
default. This is a stipulation by way of penalty, and B is only e (b) A chit fund contract which provided for payment of money in
to recover from A such compensation as the Court © alments, stipulated that on default in payment of any of the
reasonable.  , : alments all the future instalments shall be payable at a time with
terest. Held, the stipulation was not penal in nawre [K.P.
barama Sastriv. K.S. Raghavan, (1987) 2 SSC 424]. ”
‘When a single lump-sum is made payable on the occurrence of one
of several events, some of which may occasion serious and other
e, there is a presumption that the sum is a penalty.
Example. Fagreed to act at K's theatre and to conform to all the
Bulations of the theatre. Each party agreed that on breach by either
them of the agreement to pay £ 1,000 as liquidated dam;ggs. F
ke the contract and damages payable by him were asse at £
- H;lg. the £ 1,000 was a penalty because it was payable even if F
ad brokén any of the smallest regulations of the theatre ahd hence K
“1id only recover £ 650 [Kemble v. Farren, (1829) 6 Bing. 141!
et of interest . |
1€ largest number of cases decided under Sec. 74 relate tc

Liquidated damages and penalty
Sometimes parties to a contract stipulate at the time of its
that on the breach of the contract by either of them, a certain
sum will be payable as damages. Such a sum may amount
liquidated damages' or a 'penalty’. ‘Liguidated damages’ represen
fived or ascertained by the parties.in the contract, which is a
genuine pre-estimate of the probable loss that might ensue as a
ihe breach, il it takes place. A ‘penalty”is a sum named in jthe ¢
the time of its formation, which is disproportionate to the dam:
o accrue as a result of the breach. It is fixed up with a view to sec
perforinance of the contract. In other words, 'penalty’ means an
tixed w1 terrorem without any regard to the probable loss.
. 'YThe Englich Law gives effect to 'liquidated damages' but
parfy against ‘penalty’. In India, no such distinction is obse
Courte in India allow only ‘reasonable compensation' (Sec. 74).
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stipulations !n a contract providing for payment of intere S FOR BREACH OF CONTRACT .
following rules are observed with regard to payment of intere __ fo - will not be granted where—

1. Payment of interest in case of default. A stipulation for p  gp¢ ific P adeqnatzmmcdv:
interest in case of default is not in the nature of a penalty, if ] I gamages are an ain, or is inequitable to either party :
reasonable. If the Court finds that the rate of interest is exorh 1 the contract is not ce 1 ble :
penal in character, it may grant relief. \ - g‘ﬁ’ the contract is in its nature revocable ; h of their trust ;

2. Payment of interest at higher rate— > ct s made by trustees in breac [

" (4 the contra ture, e.g., a contract to marry ;

tract is of a personal namrey in excess of its powers as laid

(a) from the date of the bond. A stipulation for increasee R ihe con

from the date of the bond, and not ftom the date of default, is q M e contract is made by a com
the nature of a penalty, and relief is granted against it. 4 [ thus Memorandum of Association ; t, e.g., a building
o éb] _ﬁn?ldgrw date of default. A stipulation for increased ;nme Court cannot supervise ttsc;:?a(;‘;ﬁﬂg B
e date of default may be a stipulation of penalty. When ' T, 5. INJUN .

relief is granted against it. Whether ;?:cvlta)a’ stlpulat?t;n is ptract: in breach of a negative term of a contract (Le., whebr;
question of construction dependent on the terms of the cont: . i paﬂ){ﬁ;g which he promised not to do), the Co‘alr;m}; do.
circumstances of each case. 18 doglng :f;;:. restrain him from doing what :li:;l'pmm‘se

3. Payment of compound interest on default— uing order of the Cours is known as an 'ijunc L e

(a) at the same rate as simple interest. A stipulation in a ch an les. (a) W agreed to sing at L's thmtm;jMIontract\iﬂ\‘.h Zto
payment of compound interest on failure to pay simple inte Exampe.  here else. Afterwards W mace © with L.
same rate as was payable upon the principaj is not a penalty. period to SIng NG the contract

! d refused to perform
(b) at the rate higher than simple interest. A stipulation in _,,mgld‘atva:;ﬁg’ I;Jcthr?stt;:l:::d by injunctibn from singing for 2 l
l‘.l'llfe payment of compound interest at a rate higher than thai e
in

- ‘agner, 1852) 5 De GM. & G. 604]. : . e
rest is a penalty and would be relieved against. v W ( N

t exclusively for
i " a film actress, agreed to act € { for Z. Held, she
. 4. Payment of interest at a lower rate, if interest paid on feor ,Eg}oi:;e else. During the year she 190 ntrst;mt:oa‘{»‘wam Bros. V.
ere a bond provides for payment of interest say at 24 p b trained by injunction irom '
‘Annum with a proviso that if the debtor pays interest punc:

" gould be rc_sn KB, 200] :
; " Nelson. (193 - 2091 tionary,
end of every year, the creditor would accept interest at a lower e Court is normally discre 7
per cent per annum, the creditor is entitled on failure of p

The grant of an mjunct::_iﬂ bﬂ{eqclzourt should refuse the grant of an
interest on the due date to interest at the higher rate of 24 p

. ms no reason =
‘t:i?nstf:restraln the breach of a contract
annum. Such a clause is not in the nature of a penalty. ;
‘. 3. QUANTUM MERUIT

i to do someth
. romisor undertakes not .
4 .lalot‘fgez:m;ptradc [Nordenfelt v. Maxim Nordenfelt Co
. The phrase 'quantum meruit' literally means ‘as much as

ht to sue on a quantum meruit arilses where a cont

. 535] ; or in form.
i tive in substance though not :
rformed by one party, has become discharged by the bre Qo hich 151: cg;. agreed to take all the electric energy "eq“im‘: 3&‘:
contract by the other party. The right is founded not on B Emm% m M. Held, this was in substance an agreeﬂ;;ﬂ d by
c()r'llra(r't which is discharged oris void but on an implied p JEsniscs Iro, A other person and it could be enforce %
other party to pay for what has been done. For details, see next . take energy from S9¥ Bo, o ric supply Co. v. Ginder, R 5
\ v 8} : '4. SPECIFIC PERFORMANCE 4 | injunction (Metropolltan &

S ‘ : o 792). ANCELLATION

In'certain cases of breach of a contract, damages are not an ad RECTIFICATION OR C
remedy. The Court may, in such cases, direct the party in breach t
out promise according to the terms of the contract. This is

.

r instrument does not expre fied. In such a case, if the
; fite a sult to RAVE me‘;:esltlx: Ifl:;?;:ir:: txlnjlstal':e. it mayilascertain the

' Some of the cases in which specific performance of a cont

/the discretion of the Court, be enforced are as follows : - :

finds that there has its discretion, rectify the
intention of the parties, and may. iR c. 26 of the Specific Relief

: (@) When the act agreed to be done is such that compensation in
for its non-performance is not an adequate relief. F

Se
trument so as to express that intention (Sec. 8 % 0 0"y third
1963). But this must mot prejudice ta;:lc!:ﬁon lacr?Ol. possible, the

(b) When there exists no standard for ascertaining the actual di
caused by the non-performance of the act agreed to be done. J

A faith and for value. If rec
: “irié‘eg’}’fr the cancellation of the contract.
(©) When it is probable that the compensation in money cz
for the nop-performance of the’act agreed to be done.

ing, e.g., not to
5 Ltd., (1894)

A written document which is
Se him in some cases a mmhi;{;lgﬁ

h a . ;
'egth:d?xgﬂyvzi‘g R A dable, The Court may. in its discfetion

.
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adjudge such a document void or voidable and order it to be de
aqd cancelled (Sec. 31 of the Speciflc Relief Act, 1963).

‘. Example. A, the owner of a ship, fraudulently repres
ship to be seaworthy, induces B, an underwriter, to insure th
may obtain the cancellation of the policy.

ge SUMMARY 3
in case_of breach of‘a contract, the { ured party has m
following remedies : f o binh

1. Rescission. Whmtlmmisbreachofamntracthya , the infur
may ;sue to treat the contract as rescinded. He is also atnso ed of
obligations under the coniract. '

, 2. Damages. Damages are mone compensation awarded'to the
L;arty I:x Court for the loss or lnju? satﬁgred b;chim The foundation
w of » both in India and England, is to be found in the jud
case of Hadley v. Baxendale! Sec. 73 of the Indian Contract Act whi
"compensation for loss or damage caused by breach of contract” is b
Judgment in the case of Hadley v. Baxendale, s may be of four
(1) Ordinary damages. These are damages which actually arise in
course of things fromAhe’ breach of a contract. 3 ; %
(2) Special es. Damages which may reasonably be suppo
galgt e uc;t;ntemb];bltéon _oti boighthﬁ'xg hesf at the time when the
cont as TO result o it, known peci
and may be rew?rered - 18 NG e
(3) Vindictive or exemplary damages. These damages allowed
breach of a contract to marry or dishonour of a cheque bya:ebankcr :
(4) Nominal d s. Where the injured party has t suffered
reason of the breach oi a contract, the Court may awardn: very nomin:

o’
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I

trate the circumstances in which a p may maintain
actl 1:1 fEr lfg;‘.cﬁngf l“l‘l l::mtr;ct without having hifhself fully perlormed his own
. gctio
i der the contract. :

_,ohugall?%;:m a party to a contract refuses altogether to perform, or is disabled
E rforming his part of it, the other party has a right to rescind it. Dlslcg?zs

from ?s statement in the light of the provisions of the Indian Contn:lct Act, S__.
i What is the distinction between 'liquidated damages' and penaltg and
dmtgi;earln has this distinction in India upon the question of compensation on

h ol a contract ?
Sl br;aC[[ :he damages are fixed in the contract itself, can the party in breach of
ozm'tract be bound to pay full amount mentioned therein 7 o

e Under what circumstances is a party entitled to specific performance

31
12. When does a claim on quantum meruit arise ?

PRACTICAL PROBLEMS

] empt the following problems, giving reasons :

; AttA a merchant of Agra, made a?x)ntract to despatch 100 cﬁlintals tciggur to B

llhi at a certain price and B paid Rs. 500 as earnest mortey. None of ehjpﬁrﬁcs
atwwne that the Government . sometimes prev'louslér. passed a law {)hrlp ; l't.tnmg
Iiu-g' mnsport of gur from one State to another. A was unable, by reason of g_ a;vih

i If]?;e gur. B claims damages for noﬁaperformance as well as refund-of the

':st money. Is he entitled to these remedies ? ;

B [Hint : The ent is void ab (ano B can claim refund of the earnes

] A utnOtdmmgeslsec'GSI)]'himlooOto f iron at Rs. 12,000 a

] : ted with Y to supply : ns of fron Se vt

ton, t% bﬁﬁwgﬁtated time, cont:PstTcts \;ritti'lll Z aiior tgu;f p\.%r}:al}?:t:oolf; g;f%orga t?{.lg

. X does not tell Z of the sale :

’r;:c?tw%:l g(lt'n?l?é) t;.’;c&r:)t procure other iron, and Y, in consequence rescinds the

contract. What damages can X claim from Z? s

[Hint : X can claim the difference between the contract price and the ma

. : .D. 457)].
Liquidated and penalty. 'Liquidated damages' represen rice at the date of the breach (Thol v. Henderson, (1881) 1 Q.B.D. 457

or ascertained by the parties in the contract, which is a fair and g B 3 A agl:&:d .S plant for B by 31st January, 1991. The contract provided

estimate of the probable loss that might ensue as a result of the bres t B shouid Rs. 500 per month for every month that A took beyond the agreed

is a sum named in the contract af the time of its formation, As lag six months. B sued A for Rs. 6,500 the actual loss caused to him

disproportionate to the damage likely to accrue as a result of the b a'mmfﬂw lay. To what damages, if any, is B entitled ?

Courts in India allow only ‘reasonabie compensation'.

3. Quantum meruit. A right to Sue on a quantum meruit (as much
arises where a contract, partly performed by one , has become d
ithe breach of the contract by the other party.  right is founded on
promise by the other party arising ﬁ'ommeacceptanceofabeneﬁtby
) 41.1 S;ried_ﬂc per{ormad::leahym certain caﬂ:::s the Court may direct be e

reach of a contract to act carry out romise, exactly acco ¥y amage Id be equal to the difference between

terms of the contract. This is called specific rmance of theycor; i s ﬁ:l,::t pﬁlcemaﬁf the co:tr“:::tu price 2?1 1st March (Sec. 73)]. 3
- 5. Injunction. It is.a mode of securing the specific performance of " : - Rs. 10 lakhs as agreed, B was unable to
terms of a contract. . ?m%ggemn{ﬁ%ﬁotkﬁde%mmmt sued him to judgment and he in

Hint : Rs. 3,000 (Hadley v. Baxendale, Sec. 73)]. be

!‘L A agreed to sell to B certaa shares to be delivered on 1st March 1991. Oﬂ
B T o e Vet Bt At T Pt By themn
seq: hares at a price T

B. ;Je?; 1.{ :gfgtl'g'ls tso sue Ba for breach %f contract ? (b) If so, what would be the

measure of damages ?

? TEST QUESTIONS sued A f sation under the following heads : (9 loss of profits on the
l. What remetlies are available to an aggrieved party on the br l'!tllmt:nt c::rogotl::l%?“(m SORE S FiSea S0uvln e Wit SRiet Govemalie?h 5&0
contract ? ages and cost of the suit awarded to the ﬂg}loi’tummt- (i) (l'ﬂl’;g';t& ref:tf&tig
2. State briefly the princ which damag warded on the uit, (u) mental distress and consequen g ond
of a contract. : e i i -4 ¢ ot mﬂbustﬂessasacontractor. What will A have to pay ?

3. "If a contract is broken, the law will endeavour, so far as money
glace theénjured_-party in the same position as if the contract had been p
ommen '

4. Examine critically the, rule\in Hadley v. Baxendale, and indicate

d z j ired by B for the execution of a
o o o e wil e bl s s (0
it) and (). Damages under heads (i3, (v) (v will n beruxweraA .
as they are too remote. If the fact of use of money was lmowntolo.

will have to excess interest that B will have to in raising a loan

extent the said rule is applicable in I g of Rs. 10 from some dther source on the date of A's failure to lend
5. "Ihcdamageswhichthcoﬂmrrpartyou t to receive in respect of b - (Sec. 73)1.

a contract should be such as may fairly ri:azammbl¥l be considere | 8 The wife f a person died from tin poisoning caused by the tinned salmon

arising naturally from such breach of contract itself or such as may oh [rbmade:ler. mmtdwmufcchusbmﬁclaim? '

supposed to have been in the conterh lation of both the parties at th
macg:o the contract, as the probable l'!’."slﬁt of the breach of it." Comment.

6. De ;. Special Damages ; Ex Damages ; Nominal Dat
Uquidatﬁd‘n}ﬁ-nages : Injunction. et i S

: ; 5 tract‘and claim damages incurred by
e Ix}: byihusnbmﬂg cxtmra semrvama Elyemoon n of the loss of l';l.s]a%vife's services.
mcglcal nses during her illness and pecuniary loss occasioned by

her death . 73]l
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7. A cow was sold with a warranty that it was free from disease:
suffering from foot and mouth disease at the time of sale. As a result
the cow pdichased died but infected the other cows of the purchaser
damages can be recovered in this case ?

[Hint : The urchasetrl:{lan. in this case, claifn not only the loss oces

the death of the cowipurchased. but the entire loss ch
result of the breach of warranty (Smith v. Green, (1876) 1
Sec. 73 ; Hadley v. Baxendale)]

12
Quasi-Contracts

partnersh —— - ' hich

g £ B ves a0 emph na hip firm for a certain : A r certain circumstances, a person may receive a benefit to w

dissolved ,iberorfmtémt&%; of the an%eﬂﬂ.'d or whlchl he was mumu gﬂ;d?ega’ds another person ashbefter entitled, O{}{or 511151}1' th:: law
partners contin siness offered to B. B refi W ti t rson, even thou ere is no
can he claim from the firm for breach of mnu;ch g v . nsiders he should pay to tne other pe

[Hint : B is entitled to claim only nominal damages as the contin
were wﬂ#rgtoemploy who refused to accept the emplo
v. Calder)]. 5

9. A hired B's rooms for a series of lectures. B discovered that .
would be of a seditious nature and refused to allow A to use 'the rooms.
Advise B, ; 7 e
[Hint : The objec

not s

tofﬂle?mementlnthlscaseiaun]awﬁxland .
(Sec. 29)1¥
10. In a bond there

is a lkstl;:at.llatlr.un for payment of compound
failure to pay simrle interest at (a) the same rgte as simple intsor;l; b
rate as was payable on the principal. Discuss whether this stipulation is
[Hint : Payment of compound interest on default (a) at the same rate
interest is not a alty within the meaning of Sec. 74 (Gang

Bachu Mal, (1 25 26). (B at a rate higher than simpl

a penalty within the meaning of Sec. 74 [Sunder Koer v. |

Krishan, (1905) 34 Cal. 150)].

11. S agreed to act as sales manager for Company X for a period of |
at a monthly salary of Rs. 1,000. S mg:rkzd for six months andp:hen left
another company at a higher salary. What are the rights of Company X?

[Hint : C_o?apany X g:ay not only treat the oontfact astgrescinded but als

suit against S to recover mone oss suffered by itas a
the breach]. e s o

12. M, a retailer of milk, sucgpljed C with milk which was consun
and his family. The milk contained typhoid germs and Cs daughter was
thereby and died. Discuss the legal position of the parties.

[Hint : C can recover damages from M (Frostv. Ayles Dairy Co.

1 K.B. 608 Also refer to Problem 6 of this %haggl?]

13. A gives B a bond for the repayment of Rs. 1,000 with interest @ 1
end of six months, with a stipulation that in case of default, interest
payable @ 76% from the date of default. A makes a default. Can
compensation as per the stipulation ?

[Hint : No. The stipulation is by way of penalty and B is only entitled to |
irom A such compensauon as the Court considers reasonable (8 o

14. A und k to write a book in six volumes. After completing four ve
Adied. Can his legal representatives get payment for the work done

[Hint : No, as the contract to write the book in six volumes is indivisible

15. A agrees to print a book for B not knowing that it contains lib
matter. After printing a part he discovers that it contains libellous mattéer. €
(d) lawfully refuse to print the rest of the book, (B sue B for the work done by | 2

[Hint : (a) Yes. (B He can sue for the work done on tiurmmmmemﬂ] 3

16. A commenced a periodical publication called, 'the Armour, and eng
to write a volume on ancient armour for it. For this B was to receive the s
10,000 on mmlpletpn of the work. When he had completed a part, but no
whole of his volume, A abandoned the publication. B sued A for recovery ¢

amount contracted for. Advise B.
[Hint : B is entitled to claim compensation on quantum meruif].

1. Supply of necessaries (Sec. 68)

tract between the parties. Such relationships are termed quasi-

acts, because, although there is no contract or agreement between
és, they are put in the same position as if there were a contract

veen them. These relationships are termed quasi-contracts or

tructive contracts under the English Law and “certain relations

»mbling those created by contracts" under the Indian Law.

A quasi-contract rests on the ground of equity that a person shall not
be allowed to enrich himself unjustly at the expense of another. The
‘principle of unjust enrichment requires :

" first, that the defendant has been ‘enriched’ by the receipt of a
‘benefit’ ;

. secondly, that this enrichment is at the expense of the plaintiff' ; and

thirdly, that the retention of the enrichment is unjust [Mahabir
orev. State of M.P., A.LR. (1990) S.C. 313].

Law of quasi-contracts is also known as the law of restitution.

Strictly speaking, a quasi-contract is not a contract at all. A contract
intentloz;ally entered ‘into. A quasi-contract, on the other hand, is
ted by law. In an American case Miller v. Schloss, 918 N.Y. 400, N.E.

it was observed :
"In truth it (quasi-contract) is not a contract at all. It is an

obligation which the law creates in the absence of any agreement,
when the acts of the parties or others have placed in the possession of
one person, money or its equivalent, under such circumstances that
in equity and good conscience he ought not retain it, and which ex

aequo et bono (in justice and fairess) belongs to another."
KINDS OF QUASI-CONTRACTS
cs. 68 to 72 deal with five kinds of quasi-contractual obligations.

If a perscn, incapable of entering into a rontract, or anyone whom he

: “Meg bound to support, is supplied by another with necessaries suited
b hlaalt!:};ndltlon in lifl;?othc person who has furnished such supplies is
- Sntitled to be reimbursed from the property of such incapable pérson.

has already been considered in detail in connection with minors
ents in Chapter on “Capacity of Parties".
Examples. (a) A supplies B, a lunatic, with necessaries suitable to
his condition in life. A is entitled to be reimbursed from B's property.
(b) A supplies the wife and children of B, a minor, with necessaries
Suitable to their condition in wife. A is entitled to be reimbursed

from B's property.
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2. Payment by an interested person (Sec. 69)

reimbursed by the other.

own lease, pays to th
g al;fovenunent the sum due from A,

'{I;;?I;s'sentlal requirements of Sec. 69 are as follows :
€ Payment made should be bong Jide for the p;-otec

interest.

Example. P left his carria |
ge on D's
the carriage as distress for rent. p paidpl‘.ll”f;n rl:r‘:?-togoztl:g |

A person who is intere o
. sted in the payment
ound by law to Pay, and who thergzre pggr:l T:l ise

of his carriage. Held, p

Partrige, (1799) 8 Term R. 308,
(2) 'IEe Payment should not be g voluntary one i
Xample. A canal company owned a canal and was 4

statutory duty to kee
P the brid
bridge fell info disrepair and the plante 2 Under rep

called upon the canal company to repair it. When the can

Bros., (1937) 1 K.B. 534

(b) The goods belonging to A were wrongfully attached in of e

arrears of Government revenue due by G. A paid the am

save the goods from sale.

from G [Abid Hussain

anything to him, not intend
peérson enjoys the benefit

c
ompensation to the former in respect of, or to restore, the thing so dor

or delivered,

Examples. (a) A,

(b) A saves B's
compensation from B,
act gratuitously.

a

if

be such as the other party was bound

V. Ganga Sahat, (1928) 26 All
3. Obligation to pay for non-gratuitous acts (Sec. 70) ot

Wh "
en a person lawfully does anything for another person or delive
ing to do so gratuitously, and such oth

tradesman, lea
mistake. B trea » leaves goods at B's house b
A ts the goods as his own. He Is bound to pay for t?:mi

property from fire. A 1is not entitled ta

th

unt so paid.
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could recover the amount from p

Held, he was entitled to recover the

thereof, the latter is bound to ma

€ circumstances show that he intended to

'
- histustody, 1s subject to the same responsibility as a bailee. He is bound
- to take as much care of the goods as a man of ordinary prudence would,
- under similar circumstances, take of his own goods of the same bulk,
~ quality and value. He must also take all necessary measures to trace its
~ owner. ‘If he does not, he will be guilty of wrongful conversion of the
& E}:pﬁy Till the owner is found out, the property in goods will vest in
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ore any right of action under Sec. 70 arises, three conditions must

: ]'me-t..hing must have been done lawfully.

' _] The person doing the act should not have intended to do it
ly.

(3) The person for whom the act is done must have enjoyed the benefit

e act [Union of India v. Sita Ram, A.LR. (1977) S.C. 329)].

. Examples. (a) Avillage was irrigated by a tank. The Government

duULlo

hi.eﬂ'ectcd certain repairs to the tank for its preservation and had no

-.'-mtcntion to do so gratuitously for the zamindars. The zamindars
_ enjoyed the benefit thereof. Held, they were liable to contribute
. [pamodar Mudaliar v. Secretary of State for India, (1894) 18 Mad. 88].

B (b) P agreed to transfer 50 partly paid shares in a company to his
~ son. Before the shares were transferred the company went into
. liquidation. The liquidator demanded the balance due on the shares
~ from P who paid the amount. The shares, however, were valueless.
_ Held, P could not recover the amount from his son, as when P paid the
. amount, the son was under no obligation to pay, and that he'did not
_enjoy any benefit [Suranarayanamurthy v. Ayappa, A.LR. (1960) A.P.

~ 146]

Sec. 70 is not based on contract but embodies the equitable principles
restitution and prevention of unjust enrichment [C.I. Abrahamv. K.A.
eriyan, A.LLR. (1986) Ker. 60]. It has no application to persons
npetent to contract and as such they are under no obligation to
npensate the other person for any benefit received by them.
Responsibility of finder of goods (Sec. 71)

A person, who finds goods belonging to another and takes them into

he finder and he can retain the goods as his own against the whole world
t the owner, of course).

Example. F picks up a diamond on the floor of S's shop. He hands
it over to S to keep it till true owner is found out. No one appears to
claim it for quite some weeks in spite of the wide advertisements in
the newspapers. F claims the diamond from S who refuses to return.
S is bound to return the diamond to F who is entitled to retain the
diamond against the whole world except the true owner.

The finder can sell the goods in the following cases :

(1) when the thing found is in danger of perishing ;

(2) when the owner cannot, with reasonable diligence, be found out ;

(3) when the owner is found out, but he refuses to pay the lawful
es of the finder ; and

(4)' when the lawful charges of the finder, in respect of the thing found,

amount to two-thirds of the value of the thing found (Sec. 169).

&Hmmm{s@.m .
A person to whom money has been paid, or anything delivered, by




' _CONTRACTS ‘
dJASI laim for quantum meruit arises in the following cases :
c
rn“:«V?ua'n an agreement is discovered to be vo i i b
{lment is discovered to be void. tt:é wh;:lg; :?:;Lraa;re w3 sy
% advantage u e
Pfson ‘3’}12 1rl\:ge?tc:‘.er:::eitt‘.m?:):lrE;Ic.:ymal-n:: compensation for it, to the perso
o it. :
_;:hom h};e:nl;:: CE was employed a}s z:h ;neaénrgggltg sdilrt'c;t:sr f(l)?l n?l
f rendered service lor , i)
compt?:e &lrgl:tzrr;l ;erc not qualified to appoint hbh;lhhﬁeﬁl. qcfa (;1 s
e remuneration for the services rende ot
rﬁr[Crauen-Ews v. Cannon Ltd., [15;3612 iy i mter'luon b s
ithout a
grutt&tﬂo‘) Whew S so%?hﬁf\r’lhgen!sa tcli)oitrllg Jawfully done or goods aur;:;uppueg
- rson gvisﬁch-out any intention to do so gratuit?usly to ano perso .

u : ke i
aﬂd S

so done
nsation to the former in respect of, or to restore, the thing
Wrehend' contract to render services_but
1 d?;ve thereemenre iy Ei@fmitﬁ In suc:loa case, reasonable
as to . : s
ki rﬁigg is patvable. / What |is :'etﬁ:.]:s.dna'l::lll;:1 e:;;gﬂt:ln;rgﬂgn -
e "t : and this reasonable rem
' Court ; an .
determined by the

‘meruit.
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mistake or under coercion, must repay or return it to the person y |
it by mistake or under coercion. The word 'coercion’ is used in S
its general sense and not as defined in Sec. 15 [Seth Ka
National Bank of India, (1913) 40 LA. 56].

Examples. (a) A pays some money to B by mistake. It is
to C. B must refund the money to A. C, however, cannot rec
amount from C as there is no privity of contract between B a

(b} A and B jointly owe Rs. 100 to C. A alone pays the amo
and B, not knowing this fact, pays Rs. 100 over again to C. Cis b
to pay the amount to B. i

(c) A railway company refuses to deliver up certain goods te
consignee, except upon the payment of an illegal charge for car
The consignee pays the sum charged in order to obtain the goods,
is entitled to recover so much of the charge as is illegally exces
Sec. 72 does not draw any distinction between a mistake of fa

mistake of law [D. Cawasji & Co. v. State, A.L.R. (1969) Mys. 23].

Examples. (a) K paid sales tax on his forward transa
bullion. Subsequently this tax was declared ulra vires. Held,
recover the amount of sales tax and that Sec. 72 is wide en
cover not only mistake of fact but also a mistake of law [Sa
Officer, Benares v. Kanhaiya Lal Mukand Lal Safaf, (1959) S.C.J.

(b) An insurance company paid the amount on a policy
mistake that the goods had been destroyed by a peril insured
The goods in fact had been sold. Held, the money could be re
, by the insurance company [Norwich etc., Soclety Ltd. v. Price

i Ltd. (1934) A.C."455]. -

| (d An insurance company paid the amount on a policy ¥
lapsed by reason of non-payment of premiums by the assun
company knew this fact but it was overlooked at the time of pay

Held, the company could recover the amount "however carel

party (company paying money) may have been in omitting to

diligence to inquire into the fact" [Kelly v. Solari (1841) 9 M. &
Quantum meruit

"Quantum meruit" literally means "as much as earned' or "as
is merited'. When a person has done some work under a contract,
other party repudiates the contract, or some event happens which
the further performance of the contract impossible, then the pa
has performed the work can claim remuneration for the work
already done. Likewise, where one person has expressly or in
requested another to render him a service without spec
remuneration, but the circumstances of the request imply that the s
is to be paid for, there is implied a promise to pay quantum meruit,
much as the party rendering the service deserves. The right to
quantum meruit does not arise out of contract as the right to

does ; it is a claim on the quasi-contractual obligation which
implies in the circumstances. ! :
The claim for quantum meruit arises only when the original
is discharged. If the original contract exists, the party not in
cannot have quantum meruit remedy ; he has to take tor
damages [Planche v. Colburn, (1831) 8 Bing. 14]. Further the
qunatum meruit can be brought only by the party who is not in defa

LY.

t between P and a fire
was an implied agreemen s
Exa}npls;eggvr;cs of the brigade. Held, reasonable [rsmt\;x‘: pen
g ml':le by P for the services received by him [(Up
gﬁr&? yCotmclla v. Powell, (1942) 1 All E.R. 220]. e i
(4) When the completion of the contract has been prever y
contract. »
i paﬂleystot;)hz engaged Pto write aol:]loak‘t:ar1a-lalrt‘:(‘:iielx‘}[?h ingﬁ:g] itl‘:
: talments in a perl icai € e
Ebra:y‘publ'i?cge&gc? osf £-100. After a few:l :;sua;av:i acq odica':lzlm A
abandoned. Held, P could rec : ¥l
?t?rpct;:c gmi:m had done under the contract [Planche V. Colburn,
froneree B ¢ authority before A could
ked A's (his agent's) au A
LB, uld recover quantum meruit for
cemlgl;teht;ga g:iic:hdﬂtie '.\,;?pf:?lses he had-incurred in the course of
:grdwuﬁenlfes lDeoontrBemmig‘:;i Hgflzg ‘\::1?35: }aacﬁtxz':i-t is divisible and the
I act is div R dot
Dhrtgs}not in daefault has enjoyed the benefit of thetl:?rt}l Eccrggrtrrn;ini:: St
in default may sue on quantum meruit. Bu Al of
mbr Le., where it requires complete performanccua o tfle wronel
M;lc:t' t;c party in default cannot claim remuneration d
of quantum

\ H
d two h and a stable for

les. (@) S undertook to buil ea.and & B12P993 e

. After having done the work to '

e h o e, om0 17

. 3 ,

i noté::csva:rto be made only on the complctlorlx (t):d'til:

Ecn‘t:;':s:rotrl: I')I:)y:[;dopuon H. of the part of the woﬂ:x (:;m; ;ad -
no plea for awarding remunerati?n on quantwm mertt

-
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ernative but to accept the part com
10Q.B. 673]. e pleted [Sumpter v. Heg ge: 3 g "In quasi-contracts, the promise to pay is implied by of law and is not
4 on any express agreement.” Explain giving illustrations.
ol 3_ Discuss the rights and obligations of a finder of goods.
4. When can a finder of goods sell the goods ?
5: "Quasi-contracts rest on the &round of equity that a person shall not be
_d to enrich himself unjustly at the expense of another.”" Explain.
6. Does the law of contract impose any obligation on a person enjoying
it of a non-gratuitous act of another person done for the former ?
' 7 What do you understand by quantum meruit ? When does the claim on

meruit arise ? ]
PRACTICAL PROBLEMS

badly, the person
e ot 1o has performed the contract can claim | Attempt the following problems giving reasons :
i . 1. Aand Bjointly owe Rs. 200 to C. Apa'ﬂsc the amount to C. B, not knowing
1his fact, pays Rs. 100 over again to C. Discuss the rights of A and B as against C.
~ [Hint: Cis bound to repay the amount to B (Sec. 72)].
9 A, a tradesman, sends some goods ordered by B. A's servant delivers the
ds by mistake at C's house. C uses the goods. Can A recover the price of the

g2 o (0 B, or (i) C?

(1916) 1 KB, L

(b) P agreed to ' [Hint : A can recover the price of the goods fron: C (Sec. 70)].
reqmremei":s hav?;?rl::n? Blalllji:!t - lum; 3‘-:-;71 of £ 750, ¢ ~ 3. Is a claim enforceable on the ground of guantum meruit in the following
com |.“n ’ own. i thc rages 7

el ot workmanship. It cost D £ 204 tomk ' by B to a write a book to be published by instalments in a

[aJ A is engaged
€ magazine. The magazine is abandoned after a few issues.

‘ (b) A is employed as a managhg director in a company. After he renders
ervice for, some time it is found that the directcrs were not qualified to appoint
im as such. J
~ (d A undertakes to build a house for B for Rs. 25,000, but after having done half
the work he abandons the contract. B afterwards completes the house.

(@ Adecorates B's flat and fits a wardrobe and a book-case for a lump sum of
Rs. 15,000. The work is done but B complains of faulty workmanship.
[Hint : In cases (a) and (b ), A can recover on quantum meruit for the work done
by him under the contract and the service rendered by him (Planche v.
; Craven Ellis v. Canons Lid.. In case (¢}, A cannot recover the
value of the part that he has completed as the contract is indivisible
(Sumpter v H s). In case (d), A can recpver Rs. 15,000 less the cost to
remedy the faulty workmanship (Hoenig v. Issacs)].
4. The goods belonging to A are wrongfully attached in order to realise
s of Government revenue due by B. A pays the amount to savé the goods from
Is he entitled to recover the amount from B ?
[Hint : Yes (Sec. 69)]. :
& A supplied rice and wheat to the wife and children of B who is a lunatic. B

assets worth one lakh of rupees., (a) On non-mnlt;ac;n fd pmcectl:l a@.lunst the
s of being a lunatic, were

defect. Held, p could
(1952 AU ER, 15a "o0Ver ffom D£ 750 less £ 204 (Hoeng

Money had and received
Money which is paid to one person which rightfully

and it is recoverable by action by A.

Compensation fo fa
contracts (Sec. 73, para 3~ '° Si#harge obligation created by

When an obligation created by
a quasi-contract is al
tizjgg:umlt ot [lra entitled to receive the same compensagg;‘df:'?m 4y
1 - that person had contracted to discharge it and

his gontract,
SUMMARY

In eertat )
n cases the law 1mfpdses an obligation and allows an a

brought on it as if
ShoRaoe ;tsmu out ¢f an agreement, though none was p

" peaking, are not cont
certain relations resemblf ntracts, but the law
rf—'latg::s ;are called quast—cl;%tmg.s FRAUSL fantrests...ln Eﬂﬁf sh ‘:frf’ T Wow gour hatie 0 e s
-con ts rest on the . ;
to enrich ground of equity that a person shall not [Hint : () Yes (Sec. 68). (B Yes].
Secs. 68 to 7; gﬁ:t&&t the expense of another. et 6. X saves Y's property from fire intending to do so gratuitously.
(1) cl S the following quasi-contracts : quently he claims compensation from Y on the ground that Y enjoyed the
account Sec. 68), - c® SuPPplied to a person incapable of contra 2 m:‘l;x; a‘(’t' wil ;;e St
(2) Reimbursement prr { : 1 No (Sec. 70)].
rson payin ~ 7. Agot f B attached in execution of decree. The d
“’“‘%”g;,g;;s;d (Sec. 6g). " PeYing money due by another in ps mﬁ: of fort against wiiother person or1“s°m"f1a';‘°mm’amf°ﬁ°mgé to save his
= 4 person en : m 1d . B unt of the decree, Subse ', h
g bl of . non-gractos et (S B e e s bty e
[Hirlt : Yes (Manilal v. Chandulal, (1930) 32 Bom LR. 424 : Sec. 69)].

;4_; Riesponslbﬂlty of finder of goods (Sec, 7 | 8 S&c fi orinters, agree to pring 1,000 copies of a bonk: B&Co., S&
3 ability of person to whom mor s pad 3 rinting

5) Liabili Poo) ney is paid or thing delivered by : 2l 4 ' the g i@ : Cf 3
of publishers, Alter p the book delivering all copies t. -

under coerrinn1See
Quantum merw.  This "
. means "as much as is earned”, discover for the first time that parts of the book are libellous. B & Co. are now
“\Ng 1o pay S & Co., thexontract price. Advise S & Co.

TEST QUESTIONS & ;
K w‘hat 1 - +
nder the Indi.:;e CJ;?:JE%}{“? é’}g Enumerate the quasi-contracts dealt ~ IHint : 5 & Co. cdn recover the printing charges on quantum méruit ].
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alterna acce sart .
1Q.B et't?v3ﬁ . Prils completed [Sumpter v. Hed, . g 'In quasi-contracts, the promise to pay is implied by of law and is not
: : .9 on any express agreement.” Explain giving illustrations.

comu? jt:i' agreed to a pay C, appointed as second mate, 30 ¢ : 83 S~ Discuss the rights and obligations of a finder of goods.
. Plc on of a voyage from Jamaica to Liverpool. C died 4, When can a finder of goods sell the goods ?

mpletion of the voyage. Held, C's widow was not entitl _g A "Quasi-contracts rest on the ground of equity that a person shall not be
proportionate payment for the part of the voyage co ] to enrich himself unjustly at the expense of another.” Explain.
contract imposed one indivisible Obl‘gationyw%nch n}:l:{‘e e #6. Does the law of contract impose any obligation on a person enjoying

: t

performed [Cutter v. Powsell, (1795) 6 T.L. b of a non-gratuitous act of another person done for the former ?
(6) When an indivtstbie contractj .L.R. 320] h" '7. What do you understand by quantum meruit ? When does the claim on

. it arise ?
When an indivisible contract foral W o a PRACTICAL PROBLEMS

badly, the person who has '
. performed the contract can ¢l - the fo blems gi :
s - claim Attempt llowing pro giving reasons :
um ; but the other party can make a deduction for bad work. : 1. Aand Bjointly owe Rs. 200to C. A paﬁ\g the amount to C. B, not knowing
Examples. (a) A agreed to repair B's house for £ 265, pa fact, pays Rs. 100 over again to C. Discuss the rights of Aand B as against C.
completion in accordance with a specification. He did the ; {Hint : C is bound to repay the amount to B (Sec. 72)].
thsset\lvere defective. Held. A'was entitled to recover £ 265, 2. A, atradesman, gends some gootc}i; orderedgy BA A's servat.nht dcl!ilvtrsrtt}]l_le
reduction in respect of + le _ds by mistake at Cs house. C uses goods. Can A recover the price of the
(1916) 1 K.B. 5661;!3 the defective work [Dakin (H) & Co, frgrn () B, or (i) C‘?Lh S B 7
: [Hint : A can recover the price of the goods 1 i s
l‘eqd?geﬁ-l E;:%lrfsedht: v?;(g.‘orgtc D'.?-l ﬂ&;t for a lump sum of £ 750 3. Is a claim enforceable on the ground of quantum meruit in the following
; ; cen laid down. P did th k- s ?
gompldined of faulty workmanship. It cost D £ 204 :owork a) A is engaged by B to a write a book to be published by instalments in a
efect. Held, P could recover from D £ 750 less £ 204 [H magazine. The magazine is abandoned after a few issues.
(1952) AllE.R. 176]. ongs (b) A is employed as a managing director in a company. After he renders
Money had and received ce for, some time it is found that the directcrs were not qualified to appoint
Money which is paid to one person which rightfully b

as such. 4 hal
& A undertakes to build a house for B for Rs. 25,000, but after having done half
another, as where money is ) {
paid by A to B on a consideration wh
wholly failed, is said to be money had and received by B to tll'fu:’ir .

work he abandons the contract. B afterwards completes the house.
and it is recoverable by action by A.

(d A decorates B's flat and fits a wardrobe and a book-case for a lump sum of
Rs. 15,000. The work is done but B complains of faulty workmanship.
Compensation for failure t [Hint : In cases (a) and (b ), A can recover on gquantum meruit for the work done
contracts (Sec. 73, para 3) © discharge obligation created
When an oblig

by him under the contract and the service rendered by him (Planche v.
: Colburn
ation created by a quasi-contract is not disc

: Craven Ellis v. Canons Lid.. In case (c), A cannot recover the
injured party is entitled to receive the same compensation from

value of the part that he has completed as the contract is indivisible
(Sumpter v He s). In case (d), A can recpver Rs. 15,000 less the cost to
in default, as if that
his gontract. Fei5en M cantrdeted fb discharge it and
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Al

: remedy the faulty workmanship (Hoenig v. Issacs]].
4. The goods belonging to A are wrongfully attached in order to realise
s of Government revenue due by B. A pagi the amount to savé the goods from
. Is he entitled to recover the amount from B ?

SUMMARY
il In eertain cases the law imposes an obligation and all : a . IHint: Yes (Sec. 69)]. '
S:‘zocllflght on itas if it arose out ¢f an agreement. though none"::san gk . 5 A supplied rice and wheat to the wife and children of B who is a lunatic. B
cases, strictly speaking, are not contracts, but the law P i 1188 assets worth one lakh of rupees,, (d) On non-payment, can A proceed against the

s of B ? (b) Would your answer be the same, if B instead of being a lunatic, were

4 :
[Hint : (a) Yes (Sec. 68). (b Yes].

8. X saves Y's property from fire intending to do so %:atuitously.

sequently he claims compensation from Y on the ground that ¥ enjoyed the
it of X'sact. Will he succeed ?

[Hint : No (Sec. 70)).

7. A got property of B attached in execution of a money decree. The decree was
Matter oF fact against another person-of a similar nante. In order to save his

D from peing sold away, B paid the amount of the decree. Subsequently, he

A A lor getting the amount Will he succeed ? ;

[Hirlt : Yes (Manilal v. Chandulal, (1930) 32 Bom L.R. 424 ; Sec. 69)].

8 S& Co., a firm of printers, agree topr[nJ 1,000 copies of a book for B& Co., a
M of publishers. After printing the book and delivering all copies to B & Co., S &
iscover for the first time that parts of the book are libellous. B & Co. are now
8ing to pay S & Co., thecontract price. Advise S & Co.

[Hint : 5 & Co. cdn recover the printing charges on quantum méruit ].

“certain relations
relations are caﬂedregsglsiiir:}%g:;ﬁ;?mated oy CJO niFacts’. i |

Quasi-con_ ts rest on th - 3
to enrich himadl unfuatl at the Sxpemse o it @ persof shallnot ;
Secs. 68 to 72 deal with the following quasi-contracts :

(1) CI fi i
his account '?l'eg;?'cessaries supplied t? a person incapable of contracting |

(2) Reimb : L
which he is int:rr:sert:;?stezl: 395’.%"“ Paying money due by another in p:

person enjoying benefit of a non-gratuitous act (s&-_:

{3) Obligation of a

[{;; ifes;)p;nsibﬂlty of finder of goods (Sec, 7 1
fabi or :
e m,..-.«mtx qo‘efc pe7!'25fn to whom money js paid or thing delivered by
. Quantum merw ‘This means "as much as is earned”.

TEST QUESTIONS

1. What are uasi-cor.* 4
inder the Indian (::nuac(i(i(‘]_ra‘rcé%g Enumerate the quasi-contracts de
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9. A left his carri, on B's premises. B's landlord seized the ¢
distress for rent. A paid the rent to obtain the release of his carriz
recover the amount from B?

[Hint : Yes (Sec. 69, Exallv. Partridge)]

10. Apagssomc money to B by mistake. It is really due to C. Can C
amount from B ? :

[Hint : No, as there is no priority of contract between B and Cs:

- recover (Sec. 7“_2;)]-

1 tl A n'glnesport compa;ny r;j:lf:tgcis to deliv?r certain s to the
except upon pa nt of an charge of carriage. € consignee pa
sum charged in order to obtain the goods. Discuss the rights of the cons
against the transport company.

[Hint : The oonsﬁee is entitled to recover the amount from the tray

company (Sec. 72)]. }

12. D voluntarily renders substantial assistance to B whose house
fire. Can D claim any compensation from B for such assistance

[Hint : No, D cannot claim any compensation from B unless the circums

: show that he did not intend to act gratuitously (Sec. 70)].

/

PART/ ., CONTRACTS

K ,.'oontracts of indemnity and guarantee cre a species of the general
~ntract. As such the principles of the’general law of contract: are
ple to them. The special principles relating to them are contained
ter VIII (Secs. 124 to 147) of the Indian Contract Act, }872, and are
ed below.

{
CO. OF INDEMNITY !

" A contract by which o:c party promises to save the other from loss

1sed to him by the conduct of the promisor himself, or by the conduct: of
er person, is called a 'contract of indemnity' (Sec. 124). The

n who promises {c make good the loss is called the indemnifier

sor) and the person whose loss is te be made good is called the
ified or indemnity-holder (promisee). A contract of indemnity is

a class of contingent contracts. : '

“ Examples. (a) A contracts to indemnify B against the conse-
ces of any pfoceedings which C may take against B in respect of a
sum of Rs. 200. This a contract of indemnity. : Y

(b} Aand B'claim certain goods from a railway company as rival

ers. A takes delivery of the goods by agreeing to compensate the

ay company against loss in case B tyrns qut to be the true owner
re is a contract of indemnity between A and the rallway company.
(9 Aand B go into a shop. B says to the shopkeeper.: "Let him \A)

e the goods, I will see you paid.” The contract is one of indemnity

oulston Discount Co. Lid. v. Clark, (1967) 2 Q.B. 493]. :

. Definition is not,k exhaustive. The definition of ‘%ontract ef

ty' as given in the Indian Contract Act is not exhaustive. It

S : (a) express promises to indemnify, and (b) cases where the loss is

by the conduct of the promisor himself or by the ¢onduct of any

person. It does not include : (a) implied promises to indemnify, and
S where loss arises from accidents and events not dgpending on the

t of the promisor or any other person. ~ o

A India, it has been held that "Sections 124 and 125 of the Contract
not exhaustive of the law of indemnity and the Courts here would

Y the same equitable principles that the Courts in England do."

#4nan Moreshwar v. Moreshwar Madan, A.LR. (1942) Eom. 302].

T, if Sec. 124 is strictly interpreted even contracts of insurance

(]

‘G have to be excluded from the definition. Such !a strict applicafion
1€ definition was not intended by the Legislature.
0 English law, a czntract of indemnity has been defined.as "a*
. [0 save anothet harmless from loss caused as a result of a
tion entered into at the instance of the promisor." definition

. the loss caused by events or actidents which do not dep¢nd.on :

€t of any person. The English definition is much wider in its sccpe
110 '

1
Indemnity and Guarantee
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on to be indemnified, who may be unable to meet the claim

e e la, J. in th f Gajanan -
K ervation was made by Chagla, J. in the case of Ga

A Wﬂaf,o‘;?oreshwar Madan. ALR. (1942) Bom. 302, that "If the
eshiva” ¥ L curred a liability and that liability is absolute, he is
t: call upon the indemnifier to save him from that liability and

ol CONTRACT OF GUARANTEE
e f guarantee' is a contract to perform the promise, or
contfir]icl:act))ﬂigty. of a third person in case of his default. The person
e :. the guarantee is called the ‘surety’, thq person in re_spcct oc{
gl fault the guarantee is given is called the 'principal .debto_r'. an
cn to whom the guarantee is given is called the 'creditor’. A
E: may be either oral or written (Sec. 126). It may be express or
taeand may even be inferred from the course of conduct of the
g the following pages of this I
: . Unless otherwise, stated, in the lollowing pa
E asn:ta?lds for surety, P for principal debtor, and C for creditor.

Examples. (a) S requests C to lend Rs. 500 to P and guarantees

¢ is a contract of
; : fails to pay the amount, he will pay. This
Orvdent man would act under similar ety (TR ;;fec.as. in fh?g case, is the surety, C, the creditor and P, the
prudent man would act under similar circumstances in his

P nal debtor. 7
with the authority of the indemnifier ; and E (b) S and P go into a shop. S says to the shopkeeper, C, “Let P

Courts. .
A contract of indemnity may be express or implied. |

coniract of indemnity may be inferred from the circumstances
or from relationship of the parties. ' :
Example. A, on the instruction of T, sold certain cattle be
| to O. O held A lfable for it and recovered damages from him fo
! . 'it. Held, A could recover the loss from T as a promise by T'
such loss would be implied from his conduct in asking
cattle [Adamson v. Jarvis, (1927) 4 Bing. 66].
Sec. 69 also implies a promise to indemnify.

A contract of indemnity is a species of the general contra
! it must have all the essential el¢ments of a valid contract.
. Rights of indemnity-holder when sued. Sec. 125 deals wit
i indemnity-holder (ie., indemnified) when sued. Acc
Z indemnity-holder is entitled to recover from the prom
indemnifier)- - } |

(1) all dafhages which he may be compelled to pay in
respect of any matter to which the promise to indemnify appli

(2) all costs which he may be compelled to pay in bri

" As such the English Law in respect of indemnity is followed by +h

| o nton o sy S S, i QR e cooe, ana b doce ot ey L o )
I ? ; o arantee |[Birkmyrv. e J27) !
| :Ll;:;ld:{ge?-r o indemplﬂer o g o b ra"—‘-th T contract of guarantee is a tripartite agreement which

ebtor P, the creditor C, and the surety S.In

pl?;cz t!hr?al:lngcit?a}rgationship in which the following three

eral contracts may be distinguished : |

) As between C and P, there is a contract out of which the | |

inteed debt arises. . : , | I
) As between S and C, there is a contract by which S guarantees to L

' Ps debt in case of his (P's) default. it
) As between S and P, there s a contract that P shall indemnify S in i
|

i Rights of indemnifier. The Indian Contract Act is silent 1
i rights of the indemnifier in a contract of indemnity. It may b
the ‘authority of the English Law, that the rights of the indem
analogous to the'rights of a surety under Sec. 141. The rights ¢
discussed later in this Chapter.

Time of commencement of the indemnifier's liability J

The Indiad Contract Act (Sec. 125) does hot state the H
commernicement of ‘the indemnifier's lidbility under the ¢o
indemnity. Different High Courts have been observing differen

| this connection. Sofne High Courts have held that the indemn
it lisble until the indemnified has incurred an actual loss.
' held that the indemnified can compel the indemnifier to ma
loss even before he actually discharges his liability [Osman Jan
v. Gopal, (1919) 56 Cal. 262]. In this regard, it has been o
Buckley L.J. in Richardson, ex parte etc., Re (1911) 2 K.B. 705
is not giyen by repayment after payment. Indemnity requi
party to be indemnified shall never be called upon to pay."
The latter view, which is based on equitable principles,
almost come to stay. It has been rightly observed in an E
' Liverpool Insurance Co.’s Case, (1914) 2 Ch. 617 :

pays in the event of a default by P. This contract, if it is not
ed between the parties, is always imp}ied. |
al features of a contract of guarantee 4 v {1
Concurrence, A contract of guarantee requires the concurren ||
three p::'lties to it, viz., the principal debtor, the creditor, and the J i

Exa enters into a contract with P. S,, without any il
Cor murﬁ?a:fiog with P, undertakes for a consideration moving from ,

€ to indemnify C against any damage that may arise from a breach
Ot P's obligation. This does not make S a surety for P, for a person il
ot become a surety without the consent of the principal debtor. I

2. Primary liability in some person. There ml_.tst be a.primary liability
".....To indemnify does not merely mean to reimblrse $ S0me person other than surety. The “word liabili}tly 1;15{ useal’rlcgaté}z |
of moneys paid, buf to save from loss in respect of liabili flition of guarantee (Sec. 126) means “a liability w if, s ﬁﬂmact .
“which the lndemnrty has been given...if it be held that pay If that liability does not exist, there cannot f " ract of
condition precedent to recovery, the contract may be of 4 :E‘;- But a guarantee given for the debt of a minor is an excep
: = Iule,
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th another bank. Held, the fact that the bank was suspicious-that P

as defrauding 8, and did not communicate its suspicions to S, did not

. gischarge the guarantee [National I-?‘omncial Bank of England v.

. Glanusk, (1913) 3 K.B. 335].

. |f the guarantee is in the nature of an insurance, as in a fidelity

. _rantee, all material facts must bé disclosed, otherwise the surety can

' id the contract.

E Example. C engaged P as a clerk to collect money for him. P

. misappropriated some of C's receipts and failed to account for them.

" This sum was made good by P's relations and C agreed to retain Pin his

. gervice on having a fidelity guarantee. S gave his guarantee for Ps duly
accounting. C did not acquaint S with P's previous dishonesty. Held,

the guarantee could not be enforced against S owing to the non-

" disclosure of Ps previous dishonesty [London General Omnibus Co. v..

" Holloway, (1912) 2 K.B. 72].

tintion between a contract of indemnity and a contract of guarantee

Contract of indemnity Contract of guarantee
. There are two parties to the 1. There are three parties to the
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Example. P owes a debt to C. S gives a guarantee to ¢ ¢
payment of the debt after it is barred by the Law of Limitation.
the amount to C. He cannot recover the amount from P as ¢
enforceable liability against P. o e

The primary liability in a contract of guarantee is that
principal debior. The liability of the surety is secondary. It aris,
when there is a default by the principal debtor.

3. Essentials of a valid contract. A contract of guarantee muy;
all the essential elements of a valid contract. But the followi;
points should be noted : : <

(1) All the parties must be capable of entering into a
though the principal debtor may be a person suffering from
contract. In such a case, the surety is regarded as the principal
is liable to pay personally ewen though the principal debtor (e.g.,
is not liable to pay [Kashiba v. Shripat, (1895) 19 L.L.R. Bom. 697].

(2) Consideration received by the principal debtor is suffici
surety, and it is not necessary that it must necessarily resul
benefit to the surety himself. It is sufficient if something is don

promise is made for the benefit of the principal debtor. See contract, viz., the indemnifier ~ contrdct viz., the creditor, the
down this rule as follows : "Anything done, or promise m (promisor) and the indemni- principal debtor and the
benefit of the principal debtor may be a sufficient consid fied (promisee). surety.
surety for giving the guarantee.” A Th - s
e liability of the indemni- 2. The liability of the surety to
Examples. (q) P’ requests Cdto sell and dcnv_cr to h ~ fler to the indemnified is pri- . the creditor is collateral or
coedit. ¢ agrees to.do, 8o, provided S will guarantes 4he SN mary and independent. secondary, the primary

price of the goods. S promises to guarantee the p
consideration of C's promise to deliver the goods. This
consideration for S's promise.

liability being that of the
principal debtor.

3 There is only/one contract in 3. In a corntract of guarantee,

(b) C sells and delivers goods to P. S afterwards reques!
] I - the case of & contract of in- there are three contracts : one
mrorbell paar t%?‘é‘iep fwdor t??fﬁi’?ﬂi%w : H:ntpbymn;’mg agrcthatel: % QECALLY, L BUSWOUR S ' DEFWREY SV i Cppl: debtor
oA g QLPEIHY ' . - demnifier and the indemni- and the creditor, the second
requested. This is a sufficient consideration for S's promise. b fied . LANEH RSttt AR, the

(c) C sells and delivers goods to P. S, afterward
consideration, agrees to pay for them in default of P. The agr
void. - -

‘4. Writing not necessary. A guarantee may be either oral
(Sec. 126). It may be express or implied. Implied guaran

surety and the third between
the surety and the principal
debtor.

L It is not necessary for the in- 4. It is necessary that the surety

inferred from the course’of conduct of the parties con ' of the E the £
- & * indemnified. request cf the debtor.
E}:ﬁl‘gacr:ld a guar a.ll'}iee must be in writing and slgnedlby th ._';‘leic liability of the 5. There is usually an existing
Cabaitie is st o conteact of vhesvhmne’ il i emnifier arises only on the debt or duty, the performance
A contract of guarantee is not a contract of uberrimae .~ happening of a contingency. :&::*;Ch is guaranteed by the
requiring full disclosure of all material facts by the princi ¥ 3 i
creditor to the surety before the contract is entered into. F ' -:?l:‘ﬁ_é“demng:li mhj:“‘-’ a .8 gé;ltlriltﬂ.e Oﬁﬁga; %ﬁ%i:’ha‘;
PESL AP Bringipn) QRO M 1ob Exngh, 10,9t Saick O (}031 ra ‘Mame, because there is no debtor, steps into the shoes of
the, BUSRUY cam Stheny that Uhe reciion o i siiess, Kt S - Privity of contract. He can do the creditor. He can proceed
as a party to it. When a guarantee is given to a banker, B® only if ther is af st N g 1 %
obligation on the banker to inform the intending surety asg ot 4 ke ik Eahe ﬂghtwmpa[

affecting the credit of the debtor or any circumstances connect

nsaction which render the position of the surety more
[Wythes v. Lahouchere, (1859) 3 De. G. & J. 593]. ¥ o

Example. S guaranteed the account of P’ with

¥ afterwards drew.nn uis account and paid off an overdra

_ demnifier to act at the request should give the guarantee at
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' ble only if the principal debtor is liable (though it can be
- gurety wbﬂ;' ';esph:clﬂc aglryeement]. Where the original agreement is vnic{, :ls
 done *° ase of a minor's agreement, the surety is llable as a pmcter:'al
e cfor in such a case the contiract of the surety is not a colla ;
' tor't but a principal contract [Kashiba v. Shripat, (1895) 19 LL.R.
e :;] A creditor can fall back on the contract of guarantee (Le., the | ‘
p ng. the surety to make good the loss of the creditor) and enforce |
e t§ of the surety, if the contract between the principal debtoi- a.;ld |
.ﬁditor is found for any reason to be ;rloléie lgtr wﬁ&bl::.thesgcnrii g if |

tor does not sue the princip or |

um; E,lrzd;urety is not discharged [Mahanth Singh v. U. Ba, {1%39) I
talgl Also discharge of the principal debtor by operation of larr o]ei (I
d}sch,:ugc the surety [Dane v. Mortgage Insurance Covpr;., Ltd.t,h[e sl ~ I;

54]. The death of the principal deﬁit:ruaé?io;:es not release |
" obligations incurred during his . : |
g{wfeverfn E.K. Nambigrv. V.K. Raman, A.L.R. (1975) Mad. 164, it has ! \ ll

” -
EXTENT OF SURETY'S LIABILITY _
1. Nature of surety's liability—1It is co-extensive- :
,Sec. 128 deals with the nature of the surety’s lability. It prow
"the liability of the surety is co-extensive with that of the p
debtor, unless it is otherwise provided by the contract.” in o
the quantum of obligation of a surety is the same as that of the g
- debtor unless there is a contract to the contrary. ;]
| Example, Sguarante&stoCthepaymgntofabﬂlof‘ .
g the acceptor. The bill is dishonoured by P. Sis liable not
amount of the bill but also for any interest and charges
have become due on it. '

The surety is liable for what the principal debtor is
| Hability of the surety can neither be more nor less than
' principal debtor, though by a special contract, it may be mac
i ‘that of the principal debtor, but never greater. The cardinal
I the-surety must not be made liable beyond the terms of his

Further, a creditor is not bound to proceed first against
debtor before suing the surety, unless otherwise agreed. He
surety without suing the principal debtor. -
2. Limitation of surety's liability
' Although liability of the surety is co-extensive with
i principal debtor, he may Hmit his liability. In this com
1 difference between a guarantee for a part of the entire debt and
hi Jor the entire debt subject to a limit may be noted.’ 5

}} { Example. Powes C Rs. 8,000 on a continuing

il | S may have given this guarantee in either of the ollowing
J/ II ("I guarantee the payment cf the debt of Rs. 5,000 by Pto
e

: nd creditor is
t if the contract between the principal debtor an i |
ltltfidll?bﬁlity of the surety does not as his liability is secondary. \ \

' tion of liability of
lity attaches to the principal debtpr, the ques :
e u?lg::st)r:ot arise. This view does not appear to be correct.

; KINDS OF GUARANTEE g |
tion of a contract of guarantee is to enable a person to get a It
e 00 il o 2o cplyment & e ey T b |
en for (1) the repayment of a , or ep of RAT S the il
d edit, or (3) the good conduct or hpnesty pe _
plzyi?i]?noan pglx-'tlcula.r office. In the last case, the guarantee is called a. ‘ _ '(
elity’ guarautee. = EE i Iif
t be given for an existing, or a future, .
ug;::%ra;.;; Efe ?::gler caseg , it is called ‘retrospective’ guarantee and in (i |
latter case, ‘prospective’ guarantee. : I
~ A guarantee may be in respect of a single transaction or in respect of a | |
mber of transactions.
. When a tee extends to a single transaction (IR
dm gmnmm or sﬁnp!eg‘mmguarantec. It comes to an end when | ‘ ikl
guaranteed debt is duly discharged or the promise is duly performed. | .l
Continuing guarantee. When a guarantee extends to a series of ! i
actions, it is called a continuing guarantee (Sec. 129). The llabil:lty |
the surety in case of a continuing guarantee extends to all the . ‘
Nsactions contemplated until the revocation of the gu;ltlrantcel. ¥ 1 .
: Examples. (a) S, in consideration that( C will employ n 11
. *mllectin?fhe rents of C's zamindari, promises C to be responsible tc l ‘ _., " |

(1) “I guarantee the payment of any amount lent by C to P
limit of Rs, 5,000." :
(i ; In case (9, the guarantee is only for a part of the entire d
i | . (1), the guarantee is for the entire debt subject to a limit. This
{1 between the two forms of guarantee becomes important
(i declared insolvent. In such a case, suppose P's estate pays a div
il | paise in a rupee. | i :
| | ‘ Ifﬂleguarahteeisordyforapaﬂoftheemwdebt,cmu
| 5,000 from S (te., the full guaranteed amount) and Rs. 750 (1/-
it || balance of Rs. 3,000) from P's estate. S after making pa
| step into C's shoes and recover Rs. 1,250 (being 1/4th of Rs.
estate, :

[ Rs. 5,000 from S (ie., up to the guaranteed limit) and Rs. 2,000 (] .~ the amount of Rs. 5,000 for the due collection and payment by P of i' |
i entire debt of Rs."8,000) from Ps estate. He will, therefore, get these rents. This is a continuing guarantee. J | h
i all. Swill not get any dividend from Ps estate till the full 2 (b) S guarantees payment to C, a tea-dealer, to the amecunt of RSP : | :

; | 8,000 is paid to C, o i 10'600_f0ranyteahcma}'ﬁ'0m time to time supply to P. C supplies F | il ‘!

With tea value of above Rs. 10,000 and P pays C for it. |
3 Aﬁerwticlrdzoct:lfpplles P with tea to the value of Rs. 20,000. ;%gaill‘s % | ‘ il
~ Pay. The guarantee given by S is a continuing guarantee, e (|
~ ccordingly liable to C to the extent of Rs. 10,000. v Ik
¥ -whethcragumteeisacontlmﬂngguarantpeornotckpandsonthe iil.:l .

stage of the guarantee, the subject-matter and the surrounding il
Mstances, :

!, 3. mbmwm:mﬂndngmmtoiﬁec.lzm :
| - . This will be discussed under the heading *Kinds of Guarz
| - Liability of surety when the contract between creditor and.
- debtor is void or voidable

3 E'IhecontratctbetW:enthesurwety’andthecxe’t:lltorlsam naer-
contract and notacollatel?lone.andtheuhnosuch i
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Example. “I agrée to be answerable to K for the amoyns -

sacks of flbur, to be delivered to T, payable in one month." y

a guarantee for five sacks delivered at one time, but not a

~ guarantee to cover subsequent deliveries though not exceed;

whole five sacks [Kay v. Groves, (1829) 6 Bing. 276]. , :

Thére can be a continuing guarantee for a fixed period. A eg

guarantee only speaks of continuing transactions and not th

such transactions [Eastern Bank Ltd. v. Parts Services of India
(1986) Cal. 61]. 4

Revocation of a continutig guarantee, A continuing guaran:

revoked as to future transactions in the following ways :

1. By netice. A continuing guarantee may at any time be

the surety as to future transactions, by notice to the creditor (See,
Examples. (a) S stands surety for P for any amounts wh

lend to P from time to time in the next twelve months

maximum of Rs. 10,000. Afterwards at the end of three

liable to C for Rs. 3,000 on default of P [Offord v. Davies, (1864
C.B.N.S. 478]. \

(B S guaranteed the payment of rent by Pto C who let his
Pon the terms that the rent was paid Initially for three mu
thereafter from week to week. After the four months S gave
C revoking his guarantee. Held, S was not liable for the r
became due after he had revoked his guarantee [Wingfield v
Croix, (1919) 35 T.L.R. 432]. = 1

2. By death of surety. The death of the surety operates, in the
of any contract to the contrary, as a revocation of a continuing g
so far as regards future transactions (Sec. 13 1). The Hability of
for previous transactions however remains,

3. By other modes. A continuing guarantee is also revoked —

(1) By novation (Sec. 62).

(2) By variance in the terms of contract (Sec. 133). 1A

(3) By release or harge of the principal debtor (Sec, 134). r

4 By com with the principal debtor (Sec, 135).

& By creditor’s act or omission impairing surety's eventual 1

(Sec. 139).1 4

(6) By loss of security (Sec. 141). ;

These modes Eave been explained under the topic “Dis
Surety”.

RIGHTS OF SURETY

A surety has rights against—

(1) the creditor,

(2) the principal debtor, and

{3) the co-sureties,
1. Rights against creditor :

(1) Before payment of the guaranteed debt. A surety may, aft
*wranteed debt has become due and before he is called upon |
rciulre the creditor to sue the principal debtor. However, the suret

pave

mzpe

| of the bill de
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the creditor for any expenses or loss resulting
tomm&e?at;em:)f fidelity guarantee, the sureiy can ask the employer
Mﬁoss tHe employee in the event of his proven dishonesty.

. ﬁdi‘;m Right of set-off. On being sued by the creditor, the surety can rely

t-off or counter-claim which the debtor has against the creditor

on &0y . v. Lewis, (1872) L.R. 7 C.P. 372].

yment of the guaranteed debt, the surety is subrogated to all
e gn o??he crcdi{or ar?d gets the right to demand from the creditor at
ot time of payment all the securities whether they had been received

 the at or after, the creation of the guarantee (Sec. 141). The right exists

spective of the fact whether the surety knows of the existence of such

. tltE.)a:mple. C advances to P, his tenant, Rs. 2,000 on the guarantee
4 of S. C has also a further security for Rs. 2,000 by a pledge of P's

34 lvent, and C sues Son
furniture. C cancels the pledge. P becomes inso .
e his gt:ar;antee. S is discharged from liability to the amount of the

; . value of the furniture.

(4) Right to equities. On payment of the guaranteed debt, the surety is

: : all equities which the creditor could have enforced not only

| 3 ﬁgﬁ? :hoe prit?cipa} debtor himself, but also against persons claiming
. through him.

i Right of subrogation. Where a guar

I ﬁﬁb ﬁmt? has{ paid all that he is liable for, he is invested with all the

] rights which the creditor had against the principal/debtor (Sec. 140). This

- on payment of the guaranteed debt, the surety steps into the shoes

argnteed debt has become due and

‘the creditor.

" 2. Rights aguinst principal debtor :
~ Asurety has the following two rights against the principal debtor :

(1) Right to be relieved of liability. Before the payment has been
m_ : '{c.) thetgsurety can compel the principal debtor to relieve him from

i ying off the debt. But before he can do so, the debt must be
1 75331,2{30,1“ the principal debtor’s liability acerues as a fixed suin,

ty can ask him to exonerate him from that lability.

- implied promise by the principal debtor to indemnify the surety ; and the
~ Surety ll; entltlc:lé'l:‘r to recover from the principal debtor all payments
- Properly made (Sec. 145). After the surety makes payment under the
~ Buarantee, he becomes a creditor of the principal debtor and can recover

'- 3: (2) Right to indemnity. In every contract of guarantee there is an

fTom the latter the amount he has paid with interest. If he sustains any
- beyond the amount paid, he can recover that damage also.
. Examples. (a) Pis indebted to C, and S is surety for the debt. C
. demands payment from S and, on his refusal, sues him for the

amount. S defends the suit, having reasonable grounds for doing so,
~ but is compelled to pay the amount of the debt with costs. He can
Tecover from P the amount paid by him for costs, as well as the
Principal debt.

- (b) C lends P a sum of money, and S at the request of Paccepts a
Ol of exchange drawn by Pupon S 1o secure the amount. C the holder
payment of it from S, and on S's refusal to pay,
Sues him upon the bill. S, not having reasonable grounds for so doing,
defends the suit, and has to pay the amount of the bill and costs. He
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can recover from P the amount of the bill, but not the sum pay,
costs, as there was no real ground for defending the action.
3. Rights against co-sureties Je
Right of contribution. When a debt is guaranteed by two or
sureties, they are called co-sureties. 'lh;_‘: co-sureties are lja}
contribute, as agreed, towards the payment of the guaranteed debt,
one of the co-sureties makes payment to the creditor, he has a r
claim contribution from the other co-surety or co-sureties. The do
of contribution applicable here is not founded on contract but on
Le., there is equality of burden and benefit as between co-sureties
rule is contained in Secs. 146 and 147. o
(1) Co-sureties liable to contribute equally (Sec. 146). Where the
two or more co-sureties for the same debt or duty and the prineipal ¢
makes a default, the co-sureties, in the absence of any cont
contrary, are liable to contribute equally to the extent of the def;
principle will apply whether their liability is joint or s
whether their liability arises under the same or different cont:
‘whether with or without the knowledge of each other. "
Examples. (a) S, S and S3 are sureties to C for the sum ¢
3,000 lent to P. P makes default in payment. Sy, Sy and S are lia
between themsevles to pay Rs. 1,000 each. i
(b) S1, S3 and S3 are sureties to C for the sum of Rs. 1,000 ler
and there is a contract between S], Sg and S3 that S; is
responsible to the extent of one-quarter, Sg to the extent of
quarter, and S3 to the extent of one-half. P makes default in pay
As between the co-sureties S is liable to pay Rs. 250, Sp Rs. 250
Rs. 500. -

(2) Liabtlity of co-sureties bound in different sums (Sec. 147).
the co-sureties have agreed to guarantee different sums, they
contribute equally subject to the maximum amount guaranteed
one. The fact that the sureties are liable jointly or severally u
contract or several contracts, or without the knowledge of each oth
immaterial. 1 e
As between co-sureties, the right of contribution arises only W
co-surety has paid more than he is liable to pay. And if a co-
obtains from the creditor any security of the principal debtor,
co-sureties have a right to share in the proceeds of the security. +
To sum up, it may be said that, between co-sureties, there Is eqt

of burden and benefit. . fiaa
Example. S1, S2 and Sg, as sureties for P, enter into three st
bonds each in a different penalty, namely, S} in the penalty of Rs
S in that of Rs. 20,000 and Sg3 in that of Rs. 40,000, conditio
duly accounting to C. P makes default to the extent of () Rs. 30,
40,000, and (i) Rs. 60,000. rone
In case (), S1, S2 and S3 are each liable to pay Rs. 10,000. =

In case (i), S} is liable to pay Rs. 10,000 and Sz and S3 Rs. I

In case (if), S}, S and S are liable to pay Rs. 10,000, Rs. 2
and Rs. 30,000 respectively. - ;
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~ or between one of the old parties and a new party
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lease the

of a co-surety. Where there are co-sureties, a reiease by

®) Rsf one o-t{them does not discharge the others, neither does it free
stlc::ety so released from his responsibility to the other sureties (Sec.

the

- DISCHARGE OF SURETY

to an end.
oty is said to be discharged when his liability comes ‘
The J:a?;u;y modes of his discharge are shown in the chart given below :

Discharge of surety
1 2 " 3
|
conduct By invalidation
DT T of g: creditor of contract

|
Guarantee Guarantee Failure of Failure

R d e s e Aoy ol
} surety misrepre- con- 0 -
e Pec: i (Sec. 131) byuntation cealment asurety deration
? ' (Sec. 142) (Sec. 143)  (Sec. 144)
T e A sk ]
Release or  Compounding Creditor’s act
1: msceof discharge by creditor or omission mcu:iig)
contract of princi- w!t.;) prl.;;:;pal hnpalrmh;lg rg:ﬂ:ty’dys (Sec.
debtor debtor % even
ud 133 I';;lcc 134) 135) (Sec. 139)

g

1. Discharge of surety by revocation

tion by surety by giving a notice. A specific guarantee
"bam'[l}alt ﬁgvx?:v%kcd b?r the suregr if the liability has already accrued. A
'~ continuing guarantee may at any time be revoked by the surety, as to
future transactions, by notice to the creditor (Sec. 130). But the surety
‘remains liable for transactions already entered into. :

" (2) Revocation by death. The death of the surety operates, in the
" absence of any contract to the contrary, as a revocation of a continuing
: tee, so far as regards future transactions (Sec. 131). The dedease

surety’s estate will not be liable for any transactions entered into between

‘the creditor and the principal debtor after the death of the surety, even if

‘the creditor has no notice of the death.
(3) Revocation by novation (Sec. 62). Novation means substitution of

arantee for an old one either between the same parties
| gt | part . the consideration for

the new contract being the mutual discharge of the old contract. The
 original contract of guarantee in such a case comes to an end.

2. Discharge of surety by the conduct of the creditor

s of contract. A surety is liable for what he has
lPi'I'ldl!l'takel'lm Vamr mto;rmsmf When the terms of the contract between the
Principal debtor and the creditor are varied without the surety’s consent,

surety is as to the transactions subsequent to the variance
(Sec. 133). But where the guarantee is for the performance of several
duties or obligations or for the payment of distinct debts, a
Variance in the nature of one of them will not discharge the surety as to
the rest. Where the guarantee is a continuing one, any such variance will
ﬂiesumtyastotlwtramacﬂomsubseqqmttovmlance.
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SPECIAL COp

Examples. (q) C agrees to appoint P as a salesman to sell g
a yearly salary, upon S's becoming surety to C for Ps duly 3
for money received by him as a salesman. Afterwards withoy,
knowledge or consent, C and P.agree that P should be paid
commission on the goods sold by him and not by a fixed salary,
not liable for subsequent misconduct of P.
(b) C contracts to lend PRs. 5,000 on 1st March. S gue
- repayment. C pays the amount to Pon lstJanuary. Sis dis
from his lability, as the terms of the contract have been varj
(c) S guaranteed payment for goods supplied by Cto P,
condition that 18 months’ credit was given. C gives only 12 m
~ credit. Held, the surety is discharged [Bacon v. Chesney, (1816)
892].

¢ surety for the due performance of the contract by a
Pto draw a large portion of the last two instalments befo: = ¢
due. Held, S was discharged from liability [General Steam: Na
Co. v. Rolt, (1859) 6 C.B.N.S. 350].

v

alteration be innocently made, he has a right to say, ‘The cont;
longer that for which I engaged to be surety ; you have put an end
contract that I guaranteed and my obligation therefore is at an c_n‘d_l"

It is immaterial whether the variation is prejudicial to the s
not, the principle being, “if the creditor does intentionally vi

it

(2) Release or discharge of principal debtor. The surety is dis
by any contract between the creditor and the principal debtor, by
the principal debtor is released. The surety is also discharged
or omission of the creditor, the legal consequence of which is dis

the principal debtor (Sec. 134). But the surety is not discha
operation of law.
Examples. (a) C employs Pat one place on S standing sure
This employment is terminated. C employs P afresh at a d
Place, taking a security bond from another person. S is dis
(b) P contracts with C for a fixed price to build a house for C
a stipulated time, C supplying the necessary timber. S guarant
performance of the contract. C omits to supply the timber.
discharged from his suretyship. -
(9 P contracts with C to grow a crop of indigo on his (Ps) la
to deliver it to C at a fixed rate. S guarantees Ps performance
contract. Cdiverts a stream of water which {s necessary for Irrig
of Ps land and thereby prevents him from raising the indigo.
longer liable on his guarantee. s

However the omission of the creditor to sue withln the peri
limitation does not discharge the surety.

petween

 NDEMNITY AND GUARANTEE i

om po by creditor with principal debtor. A contract
. Cthc cru:‘tiif;g amélJ the principal debtor, by which the creditor
es a composition with, or promises to give time to, or not to sue, the

r Wmc;pa] debtor, discharges the surety, unless the surety assents to such

Sec. 135).
wnu.ad;:xample. P purchased a motor car fom C under a hire-purchase
reement on guarantee of S for the due performance of the
agreement. C for valuable consideration gives P further time for
agyment of one of the instalments. Held, the giving of time to nI:i
gtscharged S from any further liability under the guarantee [Midla
Motor Showrooms, Ltd. v. Newman, (1929) 2 K.B. 2586].
ed :
t in the following cases a surety is not discharg

f:::)J Where a contract to give time to the principal debtor is made by the

creditor with a third person, and not with the principal debtor, the surety
discharged (Sec. 136).
" Ex:;ﬁaze. C. the holder of an overdue bill of exchange drawn by S

as surety for Pand accepted by P, contracts with T to give time to P. S

is not discharged. ! .

{:} Mere forbearance on the part of the creditor to sue the prlncip;l
debtor or to enforce any other remedy against him does no}tr, in tth e
absence of any provision in the guarantee to the contrary, discharge the
- tsec'ampm?]. debt becomes

Example. P owes to C a debt guaranteed by S. The de Co
payable. C does not sue P for a year after the debt has become payable.

Sis not discharged from his suretyship.

(0 Where there are co-sureties, a release by the creditor of one of them

'does not discharge the others : neither does it free the surety so released

from his responsibility to the other sureties (Sec. 138).

(4) Creditor’s act or eniission impairing surety’s eventual remecliuyt:hlf
the creditor does any act which is inconsistent with the rights o e lnf
surety, or omits to dorsome act which his duty to the surety requires
to do, and the eventual remedy of the surety himself against the principal
debtor is thereby impaired, the surety is discharged (Sec. 139).

Examplgs. (g) P contracts to build a ship for C for a given sumof;:lbc
pald by instalments as the work reaches certain stages. S bec tl?ls
surety to C for P's due performance of the contract. C, witholl;xt eg
knowledge of S, prepays to C the last two instalments. Sis discharg

this prepayment.

i (b) .‘ES) puts Pas apprentice to C and gives a guarantee to C for Ps

fidelity. C promises on his part that he will, at least once a month.dse;

P make up the cash. Comits to see this done as promised an

embezzles. Sis not liable to C on his guarantee. ;

() Sgives a tee for the fidelity of the manager of a barnk.
The manager indulges in some malpractices to which the directors
Wwilfully shut their eyes. S stands discharged from the ongann by
e e A t which by im llca\tion releases the

ain if the creditor does some act w y imp .-
Principal debtor from his liability, the surety is discharged.

Example. C let some goods to P under a hire-purchase agreemént.
S guaranteed the instalments payable under the agreement. On the,
Instalments being in arrear, C determined the contract and sejzed the
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goods, and then sued S on his guarantee. Held, as C had de

the contract, he could not recover from S [Hewison v, R
63 LJ.Q.B. 711].

(5) Loss of security. If the creditor loses or, without the cor
surety, partamthanysecuntyglvcntohhnattl'wtimeofthe
guarantee, the surety is discharged from liability to the exf
value of security (Sec. 141). If there are two or more debts _
‘'separate security, the surety for one of the debts is not dis *harge,
creditor loses or parts with the security or securities relating '
debts, s,

Examples. (a) C advances to P, his tenant, Rs, 2,0

guarantee of S, C has also a further security for Rs. 2,000

Ps furniture. C cancels the pledge. P becomes insolvent, and

on his guarantee. Sis discharged from liability to the amgq
value of the furniture.,

(B) C, a creditor, whose advance to Pis secured by
a]soagluaranteefortlmtadmnceﬁ'omS.Caﬂerwa:ds j
In execution under the decree, and then, without the know]
withdraws the execution. S is discharged.
3. Dhchargeofsuretybylnnndatlonufoontmct
(1) Guarantee obtained by misrepresentation. Any guaran:
has been obtained by means of misrepresentation made h
or with his knowledge and assent, concerning a material pa
transaction, i$ invalid (Sec. 142).
(2) Guarantee obtained by concealment. Any guarantee ¥y

creditor has obtained by means of keeping silence as to
circythstances is invalid (Sec. 143)

159
AND GUARANTEE

i tee there is
consideration. Where in a contract of guaran
@ JF.at(lz‘lt{ri;c'el'-{-sv.lclcratlon as between the creditor and-the principal
ure

o t.he Surety is dls{:hal"ged- paeds v

ONTRACT OF INDEMNITY
hich onecparty romises to save the other from loss caused to
: wnmtdbyc:vof the promisor If, or _}H;the conduct of any other tgcrsor:
by the con t;-"act of lndl::mnity' (Sec. 124). e person who pmr]?lscsl ﬁmakisi ke
oo & Cm; called the indemnifier (promisor) and the person w ose los
e good}oss i’s called the indemnified (promisee) or Mewﬂl traty;hold“ re:1 maec o
: is a species of the genersl contract.
A cqntrac;;{é;dg:;ﬂgt: o“} al:.'realld contract. It may be express or implied.
- aran % S gE i discharge the
y tract to perform promise, or dis
-wntract}c;if rs;fleil: :::: of his default. The person who gives tthe
el igjled thre’qsurety' the E:erson in respect of whose default the guaran e‘c
e ® led the 'pruw;pa'l debtor', and the person to whom the ara{:;gf e
given 151(1:;!1 the 'creditor. A guarantee may be either oral ?r \:ﬂ‘itten[ Ser.i. -
R aran' t have all the essential elements o
contra:: ihc::f pgrlllncipatlcc‘::le?t‘;? may be a person suffering from inca]xtpiancig ;;'
tar?du it is not necessary that the contract must necessarily resu
.- —I ndw:he gulrsnsmw hlmugumnl be given (1) for the payment of a debt, or
| ofymcm :)afeth: price o‘fe:h:my s sold on credit, or (3) for the gt;ﬁd-
Ly %s::mea of a person employed in a particular office, in which case the

'fideli tee'. A guarantee may also be a specific or
B et it bt G B
of

~k

guarantee (which ext le trwu]actbnl or a continuing guarantee
ries of transactions (Sec. 129).
isige euroty's Habillty: The Hability of the surety s co-extensive with that
principal debtor, unktssti is othcrwis; S%Ym by the centract (Sec. .
. RIGHTS OF :
cred bt, a surety
itor. (1) Before payment of the principal de
i Aass?ﬂil it::: :dt:celamtlonr;l'fax the principal debtor shall be the person liable to
3) On pay: the shoes of the
i f the principal debt, the surety steps into
]rotz.??gi‘::::t?tlcd t.opbe placed in the position of the cr;o;litor. i,
2 As against the debtor. The surety, upon payment ot performance o g
B b i Al g T ool M bt
] : . Heis en recove
ﬁ:&o{xéﬁé :'i‘tgtfull; paid under the guarantee, but no sums which he
. 145). .
i ﬂmfb‘:sutytlhszc col-su)reties. ‘The co-sureties ﬁf'e. [igoéhel fﬁbjsel}?ct hoefy a:r)::
1 : nt to the contrary, liable to contribute equally $5 1A, I they are
beyo mar A In different sums, they are liable to pay equally as far as ts €
o Al g goh i ket price, such ex i ; 0bflt€a§lo?15 pemﬂ?i&ec 147). As between co-sureties, there is equality
applied in liquidation of an old debt. This agreement is cone and benefit.

from S. Sis not liable as a surety. DISCHARGE OF SURETY

4 : lity :
(3) Guarantee on contract that creditor shall not act on it w - A surety is discharged from lability

1 vocation. This includes revocation by (1) surety by giving a notice
surety joins. Where a person gives a guarantee upon a contract 130}, ('5 death of ,urd; (Sec. 131), and (3) novation (Sec. Bg-
2

_ Examples. (@ C engages Pas a clerk to collect money for
fails to account for some of h receipts and C, in consegu

upon him to furnish security for his duly accounting. S
guarantee for Ps duly accounting. C does not acquaint S

previeus conduct. P afterwards makes default. The guara
invalid.

: - By conduct of creditor. This covers cases of (1) variance in terms of contract
 surety, the guarantee s not valid if thatother person does not join (£ Sec. 133],

debtor (Sec. 134), (3] compounding by
‘ﬂgt‘ rptﬁ;;hc;cp:lrggctlgir o l;';gi‘ii:l} creditor’s act or omission impairing
'8 eventual remedy (Sec. 139), and !5) loss of securdty (Sec. 141) s ek
% By invalidation of contract. This includes guarantee (1) o ndiu()};:
Tesentation (Sec. 142) or concealment (Sec. 143), (2) given on a cg?h by
creditor shall not act vpon it until a co-surety joins the surety an

failure of
not join (Sec. 144). A surely is also discharged where there is

/ahd S4. S4 didnot sign and he afterwards died. The bank _ tion. Ll TEST QUESTIONS ;

“agree with S} S and S3 to dispense with S4's si tures. : £

was not llab{é {gationalshoutn:ﬁll Bank of ﬁ‘nglagrl:; v. Brack: ' L. What is a contract of indemnity ? Illustrate your answer.

2 the distinction between ' a contract of indemnity
? A0 e mixﬂﬂcﬂfm&?{%haﬁs the nature of an insurance contract ?

Example. S signed a guarantee given to a bank which, on t
ofit, was intended to be the Joint and several guarantee of S 7
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1% SPECIAL Qo) - AND GUARANTEE
: 3 ! : d le. Cdoes not
3. What are th ts of an indemnity-holder when sued ? F Bowes to Ca debt teed by A. The debt becomes
of commen ik c?f e hlodemanniﬁer’s ility ?er — o g for : year aﬂt;' the debt has become payable. Is A discharged from his

4, What is the nature of a surety's authority ? State his richts ag:
creditor, (i) the principal debtor, and (ii) the co-sureties.
5. What is a continuing guarantee ? When and how is it revoked ?

6. (a) "The liability of surety is secondary"”.

(b) "The liability of surety is co-extensive with tha{ of the prine

(d "The surety is a favoured debtor.” Discuss theselstatements,

7. On payment of the debt, what are the rights of tl'.i;s gurem i

an

g€ hip ?

- gty ¢ No (Sec. 133)]. :

i Rs. 5,000 on 1st' March, 1991. A guarantees
| o Coontmets KO o 1stJanuary, 1991. Is A liabie if B makes a default ?

t
ﬂm?;w: No (Sec. 133)}. into three bonds, ‘each in a different
1‘0. A Band C as mmﬂes:?;lsn f&%o, B in that of Rs. 20,000 and C in that

| ‘g‘d A %ﬂ'oﬁdiig:edpe}frl s duly accounting to E. D fhakes default to the

i btor, and (d the co-securities : A - 60,000 ; (4 Rs. 70,000 ;
i e B i B 000 5500 s 52 S0 0 6060

8. State the circumstances in which a surety .s discharged from liab ;ﬁ. 80,000. Apportion f ; B and C respectively in different cases will fbe as

9. (a) When is a contract of guarantee held to be invalid ? i . " [Hint: The liability of A, ﬁ)eg)oo . 10,000. Case (i) Rs. 10,000,

i Rs. 10,000, Rs.
g&gégo%{als,ooo. Case (i) Rs. 10,000, Rs. 20,000, Rs 20,000. Case

(iv) Rs. 10,000, Rs. 20,000, Rs. 30,000. Cases (1 and (vl Rs. 10,000, Rs.

. 40, 3
20,0?2‘:15 A as his agent to collect his rents and required him to execute

(b) Does the creditor's omission to sue the principal debtor

period of limitation discharge the surety ?

(0 Is L.c surety dischar if without his knowledge the creditor g :
interest in advance from the principal debtor ? o :

10. Comment on the following statements : o o 11.

law an objec some . boap in W] afte- the execution of the'bond, C
y is undoubtedly and no tly o J hich C was surety. Some time alls

: i " ul ulb b e . e od. A corxrli'rﬁtted various acts of dishonesty after C's death. Is Cs estate liable for
at and at equity.

o 131)] y i
| g certain periodl, B supplying
e 2 um:rmr.eri?lsto ‘émlda?agomu;: t.fg: ger“?o_thninna:cc of ﬂmpgqntract. BP Eu s to
mcfgesz;;rgcessary matcrlaﬁ: Discuss the pc;!sﬂ:[on of C.
. C is discharged of liability (Sec. 134)l.

oy i{;wA scells and delivers s to B. C afterwards :Idﬁw;}o mnsic’ln:rr?tion agrees
'-I P p{}' e de{awult > 'n:slst}:ﬁid for mt of consideration (Sec. 127)}.
- l{f-il l-mtS No;::nt?;d C against the miscoriduct of P in an. office to wh}lircéh g;sa

e ot Sl by b e

o .

\i::lt; mlllfemn;speét of a duty not affected by the latter Act. Is S liable as

(b) The liability of a surety is co-extensive with that of the prin

{9 The death of a surety puts an end to the contract of guarantee.

'(d) Between co-sureties there is equality of burden and benefit. =~
“Attempt the following problems, giving reasons : {

1. Xand Y go int6 a shop. X says to the shopkeeper, "Let Y have the
if he does not pay, I will." at kind of contract is this ? Would it
idifference in your answer if X had said to the shopkeeper, "Let Y have |
will see you paid” ? ; b

[Hint : The first contract is one of guarantee ; the second,contrs

indemnity (Birkmyur v. Damnell)].

2. X lent money to Y on the recommendation of Z. Subsequently 2
to pay the amount to?(in default of Y. (@) Can X recover from ;’e&w amous y? 3
(b) Can X recover from Z if Z had gone along with Y to X and said to t " [Hint: No. S is not liable for Ps misconduct (Sec. 13 j] ke e taing
"Please give the money to Y and if he does not pay, I wili" ? q E 15, A agrees to indemnify B, a newspaper i g aﬁ?’ ute. Is this a

[Hint: (d) No. (B Yes]. t of the libels printed in the newspaper concerning a person ol repuie:

3. C guarantees A against trade debts to B contracted B as agreement ?
balance of él%cuount to any ?‘m;wunt not exceeding Rs. 3,000 and g{:m m%r‘tu:: No, as the consideration is unlawful (Sec. 23)L - Bl ik
to A for Rs. 5,000. Afterwards, B is adjudged insolvent and a dividend o /16. A stands as a surety for the conduct of B "’h"i’g S A of
the rupee i3 declared. State the amounts A will get from C and from B sappropriates some moneys but bank excuses him without in rming

[Hint : Awill get Rs. 2,500 (one-half of Rs. 5,000) from B and the bal b

i (Rs. 3,000 -- Rs. 2,500) from C].

4. A, as surety for B, makes a bond jointly with B to C, to secure a lo
B. Afterwards Cobtaing from B a further security for the same debt.
C gives up the further security.” Is A discharged ?

[Hint : No (Sec. 141)].

5. A contracted to buy from B 100 bales of cotton at Rs. 5,000 per
March, 1991 delivery. The performance of this confract by B was guz
Soon after, A contracted to sell to B 10 bales of cotton of the same
per bale, for the same delivery. Is C discharged from his guarantee ¥
"~ [Hint: No, asgthe sécond agreement is an independent one].

6. A stands as-a surety for the good conduct of B who is employe
on a mon salary'of Rs. 1,600. Three months/after when the financis amount) and Rs. 1,000, (Le., one-fourth of thch of Rs q‘ggo))) {ir:nT
of the bank deteriorates, B agrees to accept a monthly salary of Hs. & B's estate. C can recover Rs. 1,500 one-| umciand Rs. 9,500 fone-
months after, it is discovered that B has been misappropriating cash B's estate. In case (i) A can recover Rs. 6, Bf““mmm i Y
What is the. liability of A ? o fourth of the entire debt of Rs. 10,000) from Bs estate . s

[Hint : A is liable/as a surety for thé loss suffered by the bank: 19. cCalls on shares by Pin A Ltd.‘were gumgm‘! by of his lﬂrt;‘?

misappropriations by A dufing the first three months only (S& last cqll, the company lorfeited the shares. Is discharged
' 7. Aadvances to B, a minor, Rs. 5,000 on the guardntee of C. On det [Hint : Yes. Sec. 141)]. { :
repayment, B refuses to pay on-the ground of his minority. | Can A )
amont from C ?
[Hint : Yes ].

/
g . 2,000 on the guarantee of A. Chas also a
~ 17. Cadvances to B, his tenant, Rs C cancels/the pledge. B

rther security for Rs. 2,000 by a pledge of B's furniture.
es tnsolveny laim against A ?
. {Hlntmsg h,ast;a Hcgjsn?%t A for Rs. 2,000 less the value of ffurniture (Sec:

18. B OWQE'A Rs. 10,000 and C has stood surety for Rs. 6,000. B becomes

paise in a rupee is declared out of his estate. Discuss
; “&htE mﬁévgﬁmﬁimu w:s {ﬂpl?mitcd to Rs. 6,000 out of the tothl debt,

(# extended to the whole debt subject to a limit of Rs. 6,000.

[Hint : In case (3, A can recover Rs. 6,000 from C(Le., tlwfgm{lﬁummeed ;
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. certain goods from his master to take to a third party hag mere
sy of the goods ; possession remains with the master and the servant
not become a ballee.
Example. A lady employéd a goldsmith for melting her old
- jewellery and making new one out of it. Every evening she received
B he unﬂnislé;d j;welleﬂl;y aine;l put it into a box kept at the goldsmith's
Y mises. e kept the of that box with herself. One night the
Eontract Act, 1872. The Contract Act, however, does not de per;ellery was stolen from the box. Held, there was no ballm%l:lt s
ypes of bailments. There are separate Acts, e.g., the Carriers ‘s J 4
~ the goldsmith had re-delivered to the lady (the bailor) the jewelle
the Railways Act, 1989, the Carriage of Goods by Sea Act, 19 led with him by her [Kaliperumal v. Visalakasmi, A.I (1938
deal with special types of bailments. The Contract Act deals wi 4 bald 32] Y K T =
general principles underlying contracts of bailment. Ma g )
BAILMENT Delivery of possession may be actual or constructive. Actual delivery
‘ : : be made by physically handing over the goods bailed to the ba.lee.
’l‘hg word ba:ilment is derived from the French wo‘rd ba tructive or symbolic delivery may be made by doing some thing
means ‘to deliver’. Etymologically, it means any kind of *hand has the effect of putting the goods in the possession of the intended
legal sense, it involves change of possession of goods from one ee or any person authorised to hold them on his behalf (Sec. 149).
another for some specific purpose. : means possession is transferred to the bailee without actually
Sec. 148 defines ‘bailment’ as the delivery of goods by one p J g over the goods physically. The delivery of a railway receipt
another for some purpose, upon a contract, that they shall, ounts to delivery of the goods. ;
purpose is accomplished, be returned or otherwise dis " 3. For some purpose. The delivery of goods from bailor to bailee must
according to the directions of the person delivering them. The some purpose. If goods are delivered by mistake to a person, there is
delivering the goods is called the "bailor’ and the person to wh ent. f

. . ’ i :
are delivered is called the 'bailee’. Return of specific goods. It is agreed between the bailor and the
Examples. (a) A delivers a piece of cloth to B, a tai

_ that as soon the purpose is achieved, the goods shall be returned or
stitched into a suit. There is a contract of bailment between A sed of according to the directions of the bailor. If the goods are not
(b) A lends a book to B to be returned after the exam

e specifically returned, there is na.ballment. But there is a bailment
There is a contract of bailment between A and B. 1 if the goods bailed are, in the meantime, altered in form, e.g., when a
(o) A sells certain goods to B who leaves them in the p

of cloth is stitched into a suit. J
of A. The relationship between B and A is that of bailor and b is concerned only with goods. Goods, as defined in Sec. 2 (7)
(d) An insurance company places a damaged insured ca

e Sale Goods Act, 1930, mean every kind of movable property other
possession of R, a repairer. A is the bailor, the insurance money and actionable claims. Moreover, in a contract of bailment
th : ! } Pt nly possession that passes from the bailor to the ballee and not

e bailee, and R is the sub-bailee [N.R. Srinivasa Iyer v. ship. Thus if the property in go S e e b

Ass. Co. Ltd., A.LR. (1983) S.C. §99]- _ i deration, it is a sale and not a bailment. Similarly where money is

Sometimes there may be bailment even without a con ited in a banking’account (not in a safe deposit vault), the

example, when a person finds goods belonging to another, a1 ship of debtor and creditor is created : there is no bailme nt-. The
of bailee and bailor is automatically created between the find ik is not liable to return, when asked to do so, the very *: rnon;:y

OWTNer. samy 2

Example. E's ornaments having been stolen and

mt?tnherlexawle;; o{ bc;ﬂmermbaﬂ t. (@ A hire-purchase contract. It is
_ erely a contract o ment. It has two aspects : a bailment
the police disappeared from police custody. Held, the Bblus an element of sale [Insialment Suppl

liable, the contract of bailment having been implied [Basavt N SEPNY (PoL ) LA W, Dniort of
Patilv. State of Mysore, (1977) 4 S.C.C. 358]. N

~ India, ALR. (1962) S.C. 53].
(b) Seizure of goods by custom authoriti
M s o B g by es, who after seizure are in
1. Contract. A bailment is usually created by agreement b

M€ position of a bailee [State of Gujarat v. M.M. Haji Hassan, A.L.R.
bailor and the bailee. The agreement may be express or im

certain exceptional cases, bailment is implied by law as between &

- {1967) s.c. 885].
(9 Acceptance of goods by a transport company or railway for
of goods and the owner.
2. Delivery of possession. A bailment necessarily involves d

* Carriage [Shiy Nath v. Union of India, A.LR. (1965) S.C. 1666].
possession of goods by bailor to bailee. The basic features of

: o (d) Acceptance of articles by Post-Office as Value Payable Parcel
lcome-tax Commr. v. P.M. Rathod, A.L.R. (1959) S.C. 1394].
are control and an intention to exclude others. As such, mere €
goods does not create relationship of bailor and bailee. A servas

Bailment and Pledge

Contracts of bailment and pledge are a special class of
These are dealt with in Chapter IX (Secs. 148 to 181) of

‘deration in a contract of bailment

a contract of ballment, the consideration is generally in the form:
~Y Payment either by the balilor or the bailee, as for example, when




