
". J GENERAL PRINCIPLES OF LAWOF CO~. ~
-ciinnot claim compensation for loss which is really due not to

breach but due to his own neglect to mitigate the loss after the brea~e'jIbi:;,rule is incorporated in the Explanatibn to {5ec. 73. c .
8. DifficUlty of ~ssment

Although damages whiCh ar~ incapable of assessment cannot
recovered. the fact that they are -difficult to assess with certainty be

-precision d<ks not prevent the aggrieved p~frQ!1! recovering them. Tbt
Court must do its best ~o estimate the loss and a contingency may ~taken into account.,

- Example. H advertised a beauty competition by which readers of"
certain newspapers were to select fiftyladies. He himself was to seletwelv

,

e

,

out of th
,

ese fi1\y. The sel
,

ected ~elve were~to beproWde:
Itheatrical engagements. C was one of the fifty and by Hs breach of

contract she was not present when the final selectio~ was made. Held,
C was entitled to dama~es although it was difficult t~, assess thellJ
[Chaplinv. Hicks. (l911} 2 K.B. 786J.

9.Costof~ \

The aggrieved party is entiped. in addition to damages. to getthe cost
of getting the decree for damages. 11u~cost of suit for damages is,in thediscretion of the Court.

10, Damages agreed upon in advance in case of breach

If a sum is name~ In ¥ontract as the amount to be paip/In case of Its
breach. or if the contract contains any other stipulation by way of a
penalty for failure to perform: the obligations. the aggrieved party Is
entitled to receive from the party who has.. broken th# ,c

,

ontract, a
reasonable compensation not exceeding the amount So nam~ '(See: 74).

Examples. (a) A contractS with B to pay B RS. 1",000if he fails to
pay B Rs. 500 oQa given. day. B is entitled to recover from A such
com'pens~tion not exceeding Rs. 1.000 as the Court consi,dersreasonable.

(l:lyAgiv'es B a bond for the paymem of Rs. 1.000 with inteJ'estat
1)2% at the end of six months. with a stipulation that in case of
<fefatilt. interest sh~ll be payp.ble at the rate of 75% from the date of
default. This is a"stipulation by way of penalty. and Bis only entitled
to recover from A su~):J. compensation as the CO,urt considers
reasonable. / '

"Liquidated damages and penalty

Sometimes parties to a ~ontract stipulate at the tinle of its formatlo~that on the breach of the contract by either of them. a certain specifie
sum will be payable as damages. Such a sum may amount to either
'liquidated damages' or a 'penalft. 'Liquidated damages' represent a sum,
fL'Ceoor ascertained by the part,ies,in the contract. which is a fair a~
g,muine pre-estimate of the probable loss that might ensue as a'ies4 t
the breach. if it takes place, A 'penalty''is a sum named in llie contrac ~
the time of its fQrmation. which is disproportionate to th~ damage lik~e
to)ac.crue as a result of the breach: It is fixed up with a view to securing nt
performance of the contract. In other words. 'penalty' means an amou
then If! ierro.-em wttho4t any regard to the probable loss.

0 'The Englilo"hLaw gives effect to 'liquidated damages' but reliev~b:partY against 'peaalty', In India, no such distinction is observed.
Courts in India allow only 'reasonable com~nsation' (Sep. 74).

rF.SFORBRfACHOF,CON1RACI' 13r~ rules f6r determining whether a stipulation is by way of a penalty~ of liquidated damages are as follows: " ' -

ofbY The parties to acbntract may use the words 'penalty'or 'liquidatedl'
g s' interchangeably. The Court is not bound by the phraseology

dafl1;for "equity looks to the intent rather than to the form". It must
1JSertatn whether a sum is in t,ruth a penalty or liquidated damages~
aSce '!be essence of a penalty is the payment of money stipulated as in

I 2'em fa condition which is intended to frighten or intimidate) of lhe
0 tef1'°illngparty. that is to say, its mtention is to compel the perfotm<U1Ce

°re~econtract by providing something by way of punishment if the
~ tract is not performed. The essence of liquidated damages is a genu~f1£?

%-esttmate of damage which seems likely to be caused should the
breachoccur.'

3. The question whether a sum stipulated is a penalty or liquidated
damagesis a question of construction. to be decided upon the terms of the
contractand circumstances ofIeach particular case. Judged of as at the
timeof making the contract. and not as at the time of breach. I

Example. D sold tyres to Nwho contracted not to re"seU them, or
offer them for sale. at a price below D's list price. N agr~ed to pay a
sum of £ 5 by way of liquidated damages for 'very bre'ach of the
agreement. N sold a tyre at less than the list-price. D filed a suit for
damages for breach. Held. the sum fixed by the parties was a genuine
pre-estimate of the damage and not a p~nalty ([Dunlop Pneumatic
Tyre Co.v. New Garage & Motor Co.Ltd.. (1915) A.C. 79J.
4. The sum stipulated is a penalty if- ,

, J

(a) it is extravagant or unconscionable (unreasonable) ,in amount
compared with the greatest loss which could c9nceivably be proved to "

haveflowedfrom th~ breach;
(b)the breach consists of not paying a sum of money by a certafu time.

andthe sum fixed is greater than the sum to be paid., '-
Examples. (a) A agrees to pay B~. I.Qoo on January f. and if he

fails to make the payment at the stipulated time he agrees to pay Rs.
I,Sep ~ liquidated danIages. The,extraRs. 500 will be a'penalty.

(b)A chit fund contract which provided for payment of money in
instalments. stipulated that on default in payment of any of the
instalments all the future instalments shall be payable at a time With
Interest. Held. the stipulation was not penal in nalur~' [K.P.
SubbaramaSastrtv. K.S. RaghaV,CD1.(1987) 2 sse 424J. /

0 5.Whena single lump-sum is maQepayable on the occurrence ~f one
~~re of several events. sdme of which may occasion serious and other

g damage. there is a presumption that, the sum is a Penalty.
Example. F agreed to act at K's theatre and to conform to all the

regulations of the theatre. Eachparty,agreed that on breach by eitfler

~f ~em of the agreement to pay £ 1.000 as liquidated damages. F
6~0 e the contract and damages payable by him were assessed at £
haO. Helq. the £ 1,000 was a penalty because it was payatlle even if F
co~3rokf/n any of the smallest regulations of the the~tre ahd henc.. K

1\- onlyrecover£ 650 [Kemblev.Farren.(1829)6 Bing. 1411 ,

.."lent of interest -
10 I ' 'e argest number of cases decided under Sec. 74 relate to
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132 / PENERALPRINCIPLESOFLAWOFCON'!1v.'

stipulations 1n a contract providing for payment of interest t't
following rules are ob~rved with regard to payment of interest: . 1Qe

1. Payment of interest in case of default. A stipulation for pa
interest in caSe of default is not in the nattve of a penalty. if the ~ent Of
reasonable. Olfthe Co';1rlfinds that the rate of interest is ~orbitanterest Is
penal in chafclcter. it may grant relief. \ andIs

2. Payment of interest at higher rate-

(a) from ~he date of the oo,w.. A stipulation for -increased Int
from the date' of tpe bond. and not from the date of default, Is alWa~r~t
the nature of a perialty. and relief is granted against it. SIn

(b)from the date of default. A $tipulation for increased interest fro
the date of default mag be a stipulation ~ way of penalty. When It Is 111
relief is granted against it. Whether such, a stipulation is penall~'

; question of construction dependent on the terms of the contract and thacircumstances of each case. e
, 3. Payment of compDu1u:linterest on default-1

(a) at the same rate as simple interest. A stipulatipn in a bond for
p,yment of compound interest on failure to pay simple interest at the
~e rate as was pay.ible upon the principaf. is not a penalty.

I (b) atthe rate I-llgher.thanslmple interest. A stipulation in a bond for.th~ payment of compound interest at a rate higher than that of simple
intel"('!sUs a pena1ty and would be relieved against. '

4. '.payment of interest at a tower rate. if interest paid on due date.
Where a bond provides for payment of'interest say at 24 per e.ent per
luinum with a proviso that if the debtor pays interest punctually at the
end of every' year. the creditor would accept .interest at a lower rate say 18
IPer cent per annum. the creditor is entitled on failure of payment of
ihterest .on the, due'date to mterest at the higher rate of 24 per cent per
annum. ST,lcha clat1&eis not in the nature of a penalty.
\ 3. gUANTUM MERUIT
I The/phrase 'q~ntwn meruit' literally means '~ much as earned'. A

n,ght tq s~e on a qua
.

ntum meruit arises where a contract, partly
p~rfQTq).edby one' party; has become discharged by the qreach of the
c~n4"a'ct by the, other party. The rlg~t is founded not on the origInal
c,~ntraft whiCh is discharged or. is void but on an implied p'romise by the
o~er party tb pay for what has been done. For details. see next Chapter.

, : \ '4. SPECIFf<f PERFORMANCE,
'In'certatn,-cases o~breach of a contract. damages are not an adequate

~1t1ecf6r.The Court may. in such cases. direct the party in breach to carry
out hJ,spromise according to tlle terms of the contract. This is a direc~~
by tl1~ Court for specljlc performance of the contract at the suit of

k ~ not in breach. .'
. 8Qme of the cases in whicft specific performance of a contract maY,It1

!Thedi$cretlon of the Court. be enforced are as fonows : '

, (0)When the act agreed to be done is such that compensat;!onin mone)'
for Its, nqn-performance is not an adequate relief. e

(b) When there exists no standard for ascertaining the actual darnag
~ause9 by the non-performance of the act agreed to be done. ot
. (c)When it is probable that the compensation in money cannot be g
for the nO}l-performance ofthe~act agreed to be done.

"...,... paRBREACHOFCQN"ll<ACF. '"
Spectflcperformance will not be granted where-
0)~s are an adequate remedy ;
~b)!be contract is not certain. or 1.0;inequitable to either party ;
(e)!be contract is in its nature revocable ;
(&!be contract is made by trustees in breach of their trust;
(e)!be contract is of a personal nature. e.g.. a contract to marry' ; I
lfI !be contract is made by a comJ>1iDyin exceSs'OfIts powers as laid

wnin Its Memorandum of Association;
do (g) the Court cannot supervise its carrying out. e.g.. a bUilding
contract., 5. INJUNC110N

Where a party is in breach of a negative term qf a conttact (Le., where
heIs doIng something which he promised not to do). the'Court may. 'by
Issuingan ord~. restraitl him from doing what he promised not tQ--'do.
such an order of the Cour.'is known ~ ap 'UVliJ1CttDn'.

Examples. (0) wagreed to sing at Us theatre', and during a_certain
period to sing nowhere else. Afterwards W made contract with i to
sIng at another theatre and refused to perfQrm the contract with L.
Held. W'COuldbe restrained by injunctibn from singing for Z [Lumley!
v. wagner. (1852)5 De G.M.'& G. 604].

(b) N, a tUrn actress. agreed to act ~c1usiVely for W for a ~ear and
for no one else. During the .y:earshe contracted to act for Z. Held. she
could be restrained by injunction from doing so [Wa,mer Bros. v."
NeIson.(1937) 1 K.B. 209].
The grant of an injUnctiqn by the Court is normally discretionarY.

but there seems no reason why the Court should refuse the grant of an '

injunction to restrain the breach of a contract- \
(a)whereby a promisor undertakes not to do something, e.g.. not to

cany on a certain trade [NordenJelt v. Maxim Nor:denfelt Co. Ltd.. (1894)
A.C.535] ; or

(b)which is negatiVe in substance though not in form. I
Example. G agreed to take all the electric energy required by his

premises from M. Held. this was in substance an agreement not to
take energy from any other person and it could be enforced by
injunction [Metropol~an Electric Supply Co. v. Ginder. (1901) 2 Ch.
792].

RECTIFICATION OR CANCELlATION

When through fraud or a mutual mistake of the parties. a contract or
other instrument does not express their real intention. either party may

~stltute a suIt to have the instrument rectified. In such ~ case, if theourt finds that there has been a fraud or mistake. it may ascertain the

:al intention of the parties. and may. in its discretion. rectify thestrument so as to express that .intention (Sec. 26 of the Specific Rellef

~t, 1963). But this must not prejudice the ngllts acquired by third
Corsons in good faith and for value. If rectification is not possible. theurt orders for the cancellation of the contract.

ca A written document which is void or voidable against a person may
a ~e him in some cases a se'rious injury. if It is left outstanding. In s~ch
docase. if he has any such apprehen!"lon. he may file a suit to ha'-* theump.nt adjudged void or voidable. The Court may. in its disctetion.
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GENERAL PRlNClPLES OF LA'VW CO~. I .. ~
adjudge such a document void or voidablel and order it to be delivered

~2U\dcancelleq (Sec. 31 offlIeSpe<:Ulc Relief Ad, 1963). lip,

"" Example. A, -the owner of a ship-; fraudulently representing tb
shIp to be seaworthy. JRduc~ B, an undeIWI1ter, to ins~ the ship ~may~btain the cancellation of the policy. .

f! S~y ~

in ca" _of breach oPa contract, the injured party has one or more of thfollowptg medies: - e
1. ReacJaslon. When there is breach of a contract by a party, the injured

may ,sue to treat the contract as rescinded. He is also absolved of ~obligations under the contract. s

2. DaD).age.. Damag~s are monetary compensation awarded' to the injUred
party by Court for the loss or injury suffered by him. The foundation of mOden{"
law of damages, both in India and England, is to be found in the judgment in th
case of Hadley v. Baxendale~ Sec. 73 of the Indian Contract Act which deals with

I

"compensation for
.. loss or damage caused by breach of contract" Is based on the

judgment in the case .ofHadley v. Baxendale. Damages may be of four types :
.- (1) Ordinary d~es. These are damages which actually arise in the usual 1course of things fromAlie'breach of a contract.

I

'

(2) Special damages. Damages which may reasonably be supposed to have
been in the contemplation of both the...parties at the time when they made the
contract as the probable result of the breach of ft, are known as special damagesand may be recovered.

(3) Vindictive or exemplwy daptages. These damages are allowed in case of the
breach of a contract to many or dishonourl of a cheque by a banker wrongfully.

(4) Nominal damages. Where the injured pfirty has not suffered any loss by
reason of the breach of a contract, the Court iriay award a very-nominal sum asclamages. / . -

Liquidated damagea and penalty. 'Liquidated~' represent a sum, fixed
or ascertained by the parties in the contract, which is a fair and genuine pre-
estimate of the probable loss that might ~nsue as a result of the breach. A 'pe~ty'
is a sum named in the contract at the time of its formation, wnlch Is
"disproportionate to the damage likely to accrue as a result of the breach. Thecourts

~
Indi~ allow only 'reasonable compensation'.

'. 3. uantum meruit. A right to sue on a quantum meruit (as much as earned)
arises w ere f1:contract, partly performed by one party, has become discharged ~
,the b~ach or~e.contract by tne other pariy. Thls right is founded on an fmpUec
}>romiseby the other party arising from the acceptance of a.benefit by thaltparty.

4. SPecific performarlce. In certain cases the Court may direct the party fr
breach of a cOntract to actually c~ out the promise, exactly according to tht
teJ;'II1Sof the contract. This is caned specific performance of the co~tract

. 5. Injunction. It is-a mode of securing the specific performance of the negatlvtenns of a contract.

, TEST QUES110NS
1. What remedieS are available to an aggrieved party on the breach ofcontract? \,

. . b C2. State brieflr the principles on which damages are awarded on the rea

of a contract. . t
3. '1f a contract is broken, the lawwUl endeavo.ur, so far as money can d~'place the injured.party in the same position as if the contract had been perfo .

Conunent. ! 1
4. Examtn'e critically thel rule\in Hadley v. Baxendale, and indicate to wfui

extent the said-rule is applicable in Indta.h 01
5. '"the ~es which the other 1'~ ouJ!ht to receive in respect ofbcc:a::theJ'

a contract should be such as may fairly ana reasonably'be considered,J,Iy be
arfs1gg naturally from such breach of contract itself or such as may reaso they
supposed to .have been in the contemplation of both the parties at the time

made the,contract, as the probable resUlt of the breach of it. " Comment. amaP;6. De~:,. Spt:dal Damages; Exemplary- Damages; Nominal D
Uquidated'~8mages ; ,injunction.

...
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7. Explain and illustrate the cfrcumstapces~1n which a party may maintain '
tlon for breach of a contract without havfug hi~elf fully performed his own

~~ligatiOnunder the contract. .
8. 'Where a pariy to a contra~t refuses altogether to p.erform, or Is disabled

111performing his part offt, the other pariy has a risilit to rescind it." Discuss
rulli this statement in the light of the provisions of the Indian Contract Act, 1872.

9. What Is the distf9.fUon between 'liquidated damages' and 'penalty' and
what bearing has this distinction in India upon the question of cumpensation on
tbe breach of a contract ? ~

10. If the damages are fixed tn the contract itself, can the pariy in breach of
tbe contract be bound to pay full amount mentioned therein l' .'

11. Under what circumstances is a pariy entitled to specific perforlnmce ?
12. When does a claim on quantum meruit arilie ?

PRACTICAL PROBLEMS

Attempt the foDowing problems, ~ving reasons: '.
1. A. a merchant of Agra. made a contract to despatch 100 quintals of gur to B

at Delhi at a certain price and B paid Rs. 500 as earnest money. None of the parties
knew that the Government had, sometimes previously, passed a law prombjj:fng
tran

.

sport of gur from one State to anotherr A was unable, by reaso
.

n of this law, to
send the gur. B clafms damages for non-performance as well as refund-of the
earnest money. .Is he entitled to these remedies ?

[Hint: The ~reement is void ab Vnitio. B c~m claim refund of the earnest,money ut not damages (Sec. 65)).
2. X, having contracted with Y to supply him 1,000 tons of iron at Rs. 12,opo a

ton, to be delivered in a stated time, contracts with Z. for the purchase of 1,000 tons
ofiron at Rs. 11,000 a ton. X does not tell Z of the sale to Y. Z fails to perform th~
cOntractwith X who cannot procure other iron, and y. in consequence rescinds! the
contract. What dwr.ages can X claim from Z?

(Hint: X can claim the difference between the contract price and the rrn\~ket
price at tl}e date of the breach (Tholv. Henderson.. (1881) 1 Q.B.D. 45~).

3. A agreed to erect a plant for B by 31st January, 1991. The contract Frovided
that B should pay Rs. 500 per month for eVery-monto that A to6k beyond the agreed.
date. A was late by six months. B 3UedA for Rs. 6,500 the actual loss caused to him
as a result of the delay. To what damages, if any, is B entitled ?

[Hint: Rs. 3,000 (Hadley v. Baxendale, &c. 73)). ..
4. A agreed to sell to B cerbL.1 shares to be delivered on 1st March i1991. On

that date the shares had gone down in price aad B refused to take the shares. A
subsequently sold the sPares at a price higher than that agreed to be paid for them '.

by B. (a) Is A entitled to sue B for breach of contract? (b) If so, what would be the
measure,of damages?

(Hint: (a) Yes. (b) The damag~ would be equal to the difference between the
market price and the contract price on 1st March (&c. 73)).

5. Owing to A's failure to leQd B Rs. 10 lakhs as agreed, B was unable to
perfonn a Government contract. The Government sued him to judgment and he in
~urn sued A for compensation under the following heads: (0 Joss of profits on "the

I d overnmcnt ,contract, '(iO loss of future contracts with,'the Government, (UO
thamages and cost of the suit,awarded to the Government. (iv) his cost of defending
IniJuit, (u) mental distress and consequential i!l health, and (vO loss of reputations business as a contractor. What willA have to pay?

[Hint: If the fact that the money Wall reqUfred~ B for the execution Of a
particular contrF.~t was known to A, he 'be liable under heads (0,
lao and (iq. Damages under heads (iO, (u) (vO will not be recoverable
as they are too remote. If the fact of use of money was-not known to A, A
will have to pay excess interest that B will have to pay in raising a loan
ofRs. 10 lakhs from some 'Other source on the date of A's failure to lend
(Sec. 73)).

bough6.t fiThe wife of a peI:SOn died from tin poisoning caused by the tinned salmon
rom a dealer. What d~es can tlie husband claim? . .

[Hint: The husband can ~cfJld the contrac~(and claim damages inC1Jrred by
emplo}1ngextra servants by reason'of the loss of his Wife's services.
tnedical expenses during her illness and pecuniary- loss occasioned by
her death ($ec. 73»).
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7. ACOwwas sold with a wananty that'it was free from disease: The

suffering from-foot and mouth disease at the tlme of sale. As a result of It,COW~
the .cow pUi:chased died but Infected the other cows of the purchaser alsono~11Jy
damages can be recovered In th1s case? . "lla.t

(Hint: The purchaser .tan, In th1s case, clatin not only the loss 0Ccas10
the death of tile cow purchased, but the entire loss which flo:ed by
result o~.the breach ofwananty (Smith v. Green, (1876) I C.P.g.D. ~~~Sec. 73 , Hadley v. -Bcwmdale))'- ,

, 8. B was an employee In a partnership firm for a certain period. The firm
dissolved Jbefore the expfIy of tlie period for which he was employed. Two of~partners continued the business and offered to erpploy B. B refused. What d "::.e
can he clafm from the firm for breach of contract? . ~.~

(Hint: B Is entitled to claim onIv nominal damages as the continuing Parln
were wiUfng to employ II who refused to accept the employment (Br:v. Caldeli). ,

9. A hired B's rooms for a series of lectures. B discovered that the lecture:=~of a se9ltious nature and refused to allow A to use?llie rooms. A sued B,

(Hint: The object of the ~reement In this case Is unlawful and hence A Willnot sucCeed ~ 23)jY,

10. In a b~nJ there Is a 'stipulation for payment of compound Interest on
failure to pay simple Interest at (ei)the same mte as simple Interest, (bf a higher
mte' a,s was payable on the, prltlclpal. Discuss wl].tfther this stipulation Is a Penalty,
. (Hint:Pa}'Wentof compound Interest on de~ult (a)at the same mte as simple

Interest Is-not a penalty within the meaning of Sec. 74 (Ganga Daycilv,
Bachu Mal, (1906J 25 All. 26). (~ at a mte hf~r than simple Interest b'
a penalty within the meaning of Sec. 74 (~under Koer v. Rat ShamKrlshan, (1905) 34 Cal. 150».

11. S ~ to act as sales IIIf¥1Iigerfor Company X for al eriod of three years
at a monthlY,saIaIy of Rs. 1,000. S worked for six ,months an then left and joined
another company at a htgher saIaIy. What are the rights of Company X?

. {Hint:CompanyX may not only treat the contract as rescinded but alsobring
, suit against S to recoverany monetary loss suffered by it as a result ofthe breach).

12. M, a retailer of milk, supplied C with milk which was consumed by C
and his faptlly. The milk contained typhoid germs and Cs daughter was Infected
thereby and died. Discuss the legal position oTthe parties.

(Hint: C can recover ~es from M (Frostv.AylesbW'!l Dalry Co. L4L, (1925)
1 K.B. 608 Also refer to Problem 6 of this Chapter!.

13. A gives B a bond for the repayment ofRs. 1,000 with Interest @12% at the
end of six months, with ,a stipulation that In case of default, Interest shall be
payable @ 75% from the date of default. A makes a defautt. Can B claim
compensation as per the stipulation?

(Hint: No.'~ stipulation Is by way of penalty and B Is only entitled.to re~ve)]
r

from -1 suen, compensauon as the Court considers reasonable (Sec. 7 .
14. A undeTt09k to write a book In six volumes. Mter completing four volumes

A died. Can his legal ~presentatiVes get payment for the work (fone '1
(Hint: No. as the contract to write the book In six volumes Is tndMslble).
15. A agrees to print a book for B not kn:>wing that It contains libellous

matter. After printing a part he discovers that it contains libellous matter. cantIa) lawfully refuse to print the,rest of the book, (~ sue B for the work done by hiJn

(Hint: (a)Yes. (~ He can sue forithe work done on ~ meruitI. B16. A commenced a periodical publication called, the Armour, and engaged
to write a volume on ancient armour for it. For this B was to receive the sum of:
10.000 on completion of the work. When he had completed a part. but not thewhole of his volume. A abandoned the publication. B sued A for recovery of
amount contracted for. AdvIse B.

(Hint: B ~ entitled to claim compensation on quantum meruft).
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Quasi-Contracts
Under certain circumstances, a person may receive a benefit to which

th laWregards another person as befter entitled, or for which the law
o~siders he should pay to tile other person, even though the're Is no

~ontract between the parties. Such relationships are tenned quast-
contracts, because, although there Is no contract or agreement between
the parties. they are put In the same pos1t1on as If there were a contract
betWeen them. These relationships are tenned quasi-contracts or
constructive contracts under the English Law and "certain relations
resembling those created by contracts" under the Indian -Law.

A quasi-contract rests on the ground of equity that a person shall not
be anowed to enrich himself unjustly at the expense of another. The
prtnciple of unjust enrichment requires:

first. that the defendant has been 'enriched' by the receipt of a
'benefit' ;

secondly, that this enrichment is at the ~nse of the plalQ.tift' ; and
thirdly. that the retention of the enrichment is unjust [Ma~abir

Kishorev. State of M.P., AI.R. (1990) S.C. 313].
Law of quasi-contracts is also known as the law of restitution.
Strictly speaking. a,.quasi-contract is not a contract at all. A contract

is intentionally entered "Into. A quasi-contract, on the other hand, Is
created by law. In an American case MUlerv. Schloss, 918 N.Y. 400, N.E.
337, It was observed :

"In truth It (quasi-contract) is not a contract at all. It Is an
oblIgation which the l~w creates In the absence of any agreement.
when the acts of the parties or others have placed In the possession of
one ' person, money or Its equivalent, under such circumstances that
In equity and good conscl~nce he ought not retain It, and which ex
aequo et bono (injustice and fairness) belongs to another."

KINDS OF QUASI-CONTRACTS
Sees. 68 to 72 deal with five kinds of quasl~contractual obligatiOIlts.

lnese are discussed below: '
1.SUpplyof necesearles (Sec. 68)

If a p~rson, Incapable of entenng Into a IX>ntract.or anyone whom he
is legally bound to support. is supplIed by culother with necessaries suited
to his condi~lon In l1fe, the person who has furnished such ,supplies Is

Thtltled to be reimbursed from the property of such incapable person'.is has already been considered In detaIl In connection with minors
agreements In Chapter on .Capacity of Parties".

Examples. (a) A supplies B. a lunatic. with necessaries suitable to
his conCiltlon In life. A Is entitled to be reimbursed from Bs property.

(b)A supplIes the wife and children of B. a mInor, with necessaries
suItable to their condition In wife. A Is entitled to be reimbursed
froI;t1'Bsproperty. . ,
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~.\t't2. Payment by an Interested person (Sec. 69)

A 'person who is interested in the payment of money which a
bound by law to pay. and who therefore pays it. is entJtle~of.l1erfa
reimbursed by the other. to ~

~ample. B holds land in Bengal, on a lease granted b
zamindar. The revenue payable by A to the Government le1' f.l1e
an-ear. his land is advertised for sale by the Government. Und:g II}
revenue, law th,e consequences of such sale Will be annulment o~li1e
lease. .B. to prevent the sale and the consequent annulment of ~s
own lease, pay'S to the Government the sum due from A. A is boUndIsmake good to B the amount so paid. to
The essential requirements of Sec. 69 are as follows:

(1) The payment made should be bonafrde for the protection of on~'sinterest. ,

Example. -Pleft his carriage on D's premises. D's landlok-dseized
the Fniage as distress for rent. P paid the rent to obtain thb release

I

'

of his carriage. Held. P could recover the amount from D [Exallv.Pqrtrfge. (1799) 8 Tenn R 308J.

(2) The payment should not bP.a voluntary one.

Example. A canal company owned a canal and Was under a
statutory duty to ,keep the bridge on the canal under repair. The
bridge feU into disrepair and the plaintiffs, the highway authority,
called upon the canal company to repair-it. When the canal company
failed to do so, the plaintiffs themselves repaired the bridge and
brought an action to recover the money paid. Held, the plaintiffs
could not recover as they acted as mere volunteers [MaccksJield
CorporatfDnv. Great Central RaU.. (1911) 2KB. 528J.

(3) The payment plust be such as the other party was bound by law topay.

Examples. (a) W Was the owner of a warehouse. (:: imported
- certain goods and' kept them in the warehouse. The good~ were stolen

' Without any negligence on the part of W. The authorities made a
demand on W for the payment of the custom duties which W paid.
Held. W could recover the amount from G (Brook's Wharf Ltd. v.Goodman Bros.. (1937) 1 KB. 534J.

(b) The goods belonging to A were wrongfully attached in order to
realise arrears of Government revenue due by G. A paid the amount to
save the goods from sale. Held, he was entitled to recover the amount
&om G [AbidHussain v. Ganga Saha, (1928) 26 All. L.J. 435J.

3. Oblfgation to pay for non-gratuito1l8 acta (Sec. 70)
When a person lawfully does anything for another person or delivers

anything to him. not intending to do so gratuitously, and such other
person enjoys the benefit thereof, the latter is bound to make
compensation to the fonner in respect of. or to restore. the thing so doneor delivered.

Examples. (a) A. a tradesman. leaves goods at B's house by
mistake. B treats the goods as hi'3own. He is bound to pay for them toA.

(b) A saves B's property from flre. A Is not entitled to
compensatiolJ from -8. if the circumstances show thath~ intended toact gratuitouSly. -

---l

.coN'fRACIS

~

1.39

QVASI

8efore any right of actio under Sec. 70 arises, three conditions must
tislled : I

besaI) '}be-thlng must haVe been done lawfully.
~2)The person doing the act should not have intended to do it
t\.dtously.

Bra(3)'}be person for whom the act is done must have enjoyed the benefit
tbe act [UnfDnoiEndfa v. sUa R~ AI.R (1977) S.C. 329).

of Examples. (a) A village was irrlg~ted by a tank. The Government
effected certain repairs to the tan\t for its preservation and had no
intention to do so gratuitously for t:h.ezamindars. The za.'l1indars
enjoyed the benefit thereof. Held; they were liable to contribute
[IJamodarMudaliarv. Secretary ofStateJor India. (1894) 18 Mad. 88].

(b) P agreed to transfer 50 partly paid shares in a company to his
son. Before the shares were transferred the company went into
liquidation. The liquidator demanded the balance due on the shares
from P who paid the amount. The shares. however, were valueless.
Held. P could not recover the /unount from his son. as when P paid the
amount. the son was under no obligation to pay. and that he'did not
enjoy any benefit [Suranarayanamurthy v. Ayappa, AI.R (1960) AP.
146).
Sec. 70 is not based on contract but embodies the equitable principles

ofrestltution and prevention of unjust enrichment [C.l. Abraham v. K.A. .
Chertyan. AI.R. (1986) Ker. 60). It has no application to persons
Incompetent to contract and as such they are under no obligation to
compensate the other person for any benefit received by them.
4. ReaponsfbDity of finder of goods (Sec. 71)

A person, who finds goods belonging to another and takes them into
his.tustody. is subject to the same responsibUity as a bailee. He is bound
to take as much care of the goods as a man of ordinary prudence would.
under similar circumstances. take of his own goods of the same bulk,
quality and value. He must also take all necessary measures to trace its
owner. 'If he does not. he will be guilty of wrongful conversion of the
property. Till the owner is found out. the property in goods Will vest in'
the finder and he can retain the goods as his own against the whole world
(exceptthe owner, of course).

Example. F picks up a diamond on the floor of 5s shop. He hands
it over to S to keep It till true owner is found out. No one appears to
claim it forlquite some weeks in spite of the Wide advertisements in
the newspapers. F claims the diamond from S who refuses to return.
S is bound to return the diamond to F who is entitled to retain the
diamond against tpe whole world except. the true owner.
The finder can sell the goods in the following cases :
(1)when the thing found is In danger of perishing ;
(2)when the owner caimot. with reasonable diligence.be found out; i

h (3) when the owner is found out. but he refuses to pay the lawfulC arges of the Onder: and
(4)"Whenthe lawful charges of the finder. In respect of the thing found,

aJnount to two-thirds of the value of the thing found (Sec. 169).
s. 'Uatab or coen:ion (Sec. 72)

A person to whom money has been paid. or anything delivered. by
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mistake or under coercIon. must repay or return It to'the person who
It by mistake or under coercion. The word 'coerclon' Is used In Sec 7Pa1d
Its general sense and not as defined In Sec. 15 [Seth Kanhaya La~ In
Nattonal Bank oflndta. (1913) 40 loA 56). "'.

Examples. (a) A pays some money to B by mistake. It Is really d
to C. B must refund the money to A iC. however. cannot recOVerthe
amount from C as there Is no privity of contract between Band C. e

(b)A and Bjointly owe Rs. 100 to C. A alone pays ,the amount to C
and B. not knowing this fact:.pays Rs. 100 over again to C. C Is bound
to pay the amount to B.

(c) A rallway company refuses to delIver up certain goods to the
consIgnee. eXcept upon the payment of an megal charge for carriage
The consignee pays the sum charged In order to Qbtaln the goods. H~
Is entitlecJ to recover so much of the charge as Is illegally excessive.
Sec. 72 does not draw any dIstinction between a mis'taKebf fact and a

mistake of law [D.CawasJi& (4. v. State.A.I.R. (1969) Mys. 23).
Examples. (a) K paid sales tax on his fOIWard transactions of

bullion. Subsequently this tax was declared ulra vires. Held, K could
recover the amount of sales tax and that Sec. 72 Is wide enough to
cover not only mistake of fact but also a rttlstake of law [Sales Tax
Ojffcer. Benares v. Kanhatya Lal Mukand Lal Safaf. (1959) S.C.J. 531.

(b) An Insurance company paid the amount on a policy under the
mistake that the goods had been destroyed by a perIl Insured against.
The goods In fact had been sold. Held. the money could be recovered
by the insurance company [Norwich etc.. Society UtI. v. Price (W.H.)
lid. (1934}A.C.'455). ' ---,-

(c)An 1rlsurance company paid the amount on a policy which had
lapsed by reason of non-payment of premiums by the assured. The
company knew this fact but It was overlooked at the time of payment.
Held. the company could recover the amount "however careless the
party (company paying money) may have been In omitting to use the
diligence to inquire Into the fact" [Kellyv. Solari (1841) 9 M. & W. 54).

Quant\UJ1meruit
"Quantum meruit" literally means "as much as earned' or "as rrwch as

Is merited.. When a' person has done some work under a contract. and the
other party repudlate/S the contract. or some event ,happens whIch makes
the further performance of the contract impossIble. then the party who
has performed the work can claim remuneration for the work he has
already done. Likewise. where one person has expressly or Impliedly
requested another to render him a service without spec1fy1ng any
remuneration. but the circumstances of the request Imply that the service
Is to be paid for. there Is Implied a promise to pay quantum meruit. ,i.e.. so
much as the party rendering the service deserves. The right to claun
quantum meruit does not arise out of contract as the right to-Clamagc:
does: It Is a claim on the quasi-contractual obligation which the la
Implies In the circumstances. ~ ' t

The ciatm for quantum meruit arises only when the original contra~t
Is discharged. If the original contract exists. 1be party not In d:Ja 111
cannot have quantum meru,it remedy: 'he has to take resgrt to, reUl Yfor
damages [Planche v. Colbr.;m. (1831) 8 Bing. 14). Further the da:
ftunatum meruit can be brought only by the party who Is not In defa .
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1he claim for quantwn meruit arises In the following cases:
(1) When an agreement is disCOvered to be votd (Sec. 65). When an

~eIJlent is discovered tb be void. or when a contract becomes void. any
rson who has rece1v~ any advantage under such agreement 9r contract

\

. 'bOund to restore~tt. odo make
.

compensatlon for it. to the person from

I\\'botDhe received It.
Example. CE was ,employed as a man~lng directOr In a

I

coIJlpany. After he rendered service for three months. it was found
that the directors were not qualified to appoint him. Held. CE could
_r remuneration1m:the "I'rvtcesrendere4by him on quantwn
rnerult (Craven-EUIsV. CannonL.tcL.I(1936) 2 K.:B.403}.

I (2) When something is done ~
tthout any intention to do so

tultousl!J(Sec. 70). When a tl:)1ng lawfully done or goods are supplied
'a person without any intention to 0 so giatult

f slYto another person

and such 'other person enjoys the benefit thereo .he Is bound to make
compensation to the fonner In respect of. or to restore. the thing so done
ordelivered. I

(3)When there is an express or irnpUedcontractto render services.but
thP.reis no agreement as to remunerr.tion. In, such a c,ase. reasonable
remuneratIon Is payable. I What lIs reasdna~le remuneration is
deterfulned by the Court: and this reasonable remuneration Is quantum
meruit. '

Example. There was an Implied agreeme~t between P and a fire
brigade for the services of the brigade. Held. reasonable remuneration
was payable by P for the services received ,by him (Upton Rural
DistriCtCoundl v. fbwell. (1942)' 1 All E.R. 220).
(4) When the completion of the cOntract has been prevented by the act

of the other party to the' contract.I \ \

Examples.ta) C engaged P to write a book on ancient annoury to
be published by Instalments in a periodical called "The Juvenile
library" for the fee of £"100. After a few issues .of the ptjriodlcalhad
appeared. It was abandoned. Held. P could recover on quantUm rner:!!.tt
for the work he had done under the cont~ct (Planche v. Colburn.
0831) 8 Bing. 14).

(b) P wrongfully revoked A's (his agent'si authority before A could
com1?le~ehis duties. Held. A could recover quantum meruit for the
work he had done and the 'txpenses he had"incurred In the course of
his duties [DeBemadyv. HdrdtIlg. 11853)8 Ex. 2Z).
(5) when a contract Is divisible. When a contr~ct Is diVIsible and the

p!u1ybot In default has enjoyed the benefit of the part peifonnance. the
party In default may sue on quantum meruit. But If the contrad Is tlot \

divisible. i.e.. where It requIres complete perfonnance1as a co.ldltion of
pa
r
yment. the party In default cannot claim remuneration on the ground

0 quantum meruit. ,..
\ , Examples. (a) S undertook to build two ho,Uses and a stable for H
for £ 965. After ha:

.

v1n~ done Ute work to'ithe--value of ,. 333 he
abandoned the contract.-.H.. afterwards. completed the wo$ himself.
Held. H could not recover the value of the part he had complet~d
because the payment'wa8 \to be made only on the completion of 'the
entire work. )be adoption by if 9f th~ part of the work completed-ts
no plea for awarding remuneratltn on quantwn meruit as S had no
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alternative but to accept the part completed [Sumpterv. Hedges, U89a1 Q.R 673). )

(b)P agreed to a pay C, appointed as second mate, 30 guJneas on
completion of a voyage from J~aica to Liverpool. C died before ~e
completion of the voyage. Held, C's Widow Was not entitled to cIa.!e
proportionate payment for the part of the voyage completed as tIn
contract imposed one indivisible obUgation which had not be:eperfonned [Cutterv. Powell, (1795) 6 T.L.R. 320) n

(6) When an indivisible cOntract is COmpletely peiform.ed bUt bactl
When an indiVisible contract for a lump sum is completely perfonned, b~t
badly, the person who has perfonned the contract Can c]aim the IUInps~ ; but the other party can make a deduction for bad work.

Examples. (tI)A agreed to repair Bs house for £ 265, payable on
completion in accordance With a specification. He did the repairs but
these were defective. Held. A was entitled to recover £ 265, less a
reduction in respect of the defective work [Dakin (Hj & Co. Ltd. v; Lee(1916) 1 KR 566). ,

(b) P agreed to d~corate D's flat for a lump sum of £ 750, certaJn'
requirements having been laid down. P did the work but D
complained of faulty workmanship. It cost D £ 204 to remedy that
defect. Held, P could recover .&omD £ 750 less £ 204 [HoenigV.IssQCs,(1952) All E.R. 176).

Money had and received

Money which is paid to one person which rfghtfuJJy belongs to
another, as where money is paid by A to B on a consideratlC:>nwhich has
wholly faHed, is Said, to be money had and received by B to the use of A,and it is recoverable by action by A

Compensationfor fallure to discharge obligation created by quui-contracts (Sec. 73, para 3)

When an obligation created by a quasi-contract is not discharged, ths
injured party is entitled to receive the same compensation'from the party
Jp default. as if that person had contracted to discharge it and had brokenhis wntract.

SUMAfARY
In eertatn <;ases the law impdses an obligation and allows an action to' be

brought on it ,as if it arose out 9f an agreement, though none was present in fact.
Such cases, strictly speaking, are not contracts, but the law rec::ognises them as
"certain relations resembling those created by contracts". In English Law, such
relations are called quasi-contracts/, I

Quas.1-contracts rest on the ground of equity that a person shall not be allowedto enrich ~ unjustly at the expense of another.
Sees. 68 to 72 deal with the following quasi-contracts :

(1) Claft1t for necessarieS supplied to a perso~ incapable of contracting or on

his account (!5ec.68)., f(2) Re(mbursement of a person paying money due by another in payment 0which he is interested (See. 69).

{3lP.9ligation of a' person enjoying benefit of a non-gratuitous act (Sec. 70).
(4) Responsibility of finder of goods (Sec. 7,1

(5) Liability of person to whom money is paid or thing delivered by mistake orUnder COO""","~'<::ec. 72),

Quantum meru.'I11is means "as much as Is earned".

' TEST QUESTIONS th1. What arc 'iuasi-COI. racts? Enumerate the quasi-contracts dealt wi,nder the Indian Cuntract Act, 1872.

ASI.coNTRACI'S 143
QiJI' .

2. ':In quasi-contracts, the ~romise to pay is implied by of law and Is not
._Pi! on any express agree~ent. Explain giving illustrations.
))11""';.-DIscuss the rights and obligations of a finder of goods.

4. When can a finder of goods sell the goods?
5. "QUasi-contracts rest on the ground of equity that a person shall not be

wed to enrich himself unjustly at the expense of another." Explain.
aIlo6. Does the law of contract impose any obligation on a person enjoying

efttof a non-gratuitous act of another person done for the former?
be!17. What do you understand by quantum mendt? When does the claim on

antum meruit arise ? I
qll PRACTICAL PROBlEMS

Attempt the foDowing problems giving reasoDS :
1. A and Bjointly owe Rs. 200 to C. A pays the amount to C. B, not knowing

thisfact, pays Rs. 100 over again to C. Discuss the rights of A and B as against C.
[Hint: C Is bound to repay the amount to B (Sec. 72),).
2. A. a tradesman, sends some goods ordered by B. A's servant delivers the,

goodsby'inlstake at Cs house. C uses the goods. Can A recover the price of the
goods from (0 B, or (II)C?

[Hint: A can recover the price of the goods from C (Sec. 70)).
3. Is a claim enforceable on the ground 4)f quantum meruit in the followin'g

cases ?
(a) A is engaged by B to a write a book to be published by instaIm~nts in a

weekly magazine. The magazine is aqandoned after a few issues.
(b) A,is employed as a managing d1fector in a company. After he renders

service fOil,some time it is found that the directcrs were not qualified to appoint
~M~~ /

(e)A undertakes to build a house for B for Rs. 25,000, but after having done half
the work he abandons the contract. B afterwards completes the house.

(~ A decorates Bs flat and fits a wardrobe and a book-case for a lump sum of
Rs. 15,OOQ. The work is done but B complains of faulty workmanship.

[Hint: In cases (a) and (b J, A can recover on qU£U1tum meruit for the work done
by him under the contract and the service rendered by him (Planche v.
Colbwn: CravenEUts v. Canons Ltd.. In case (c), A cannot recover the
value of the part that he has completed as the contract is indivisible
(Sumpterv Hedqes). In case (d), A can re<»ver Rs. 15,000 less the cost to
remedy the faulty workmanship (Hoenig v. lssacs)).

4. The goods belonging to A are wrongfully attached in order to realise
arrears of Government revenue due by B. A pays tlie amoWlt to sa~ the goods from
sale. Is he entitled to recover the amount from B ?

[Hint: Yes (Sec. 69»).

has ~ A supplied rice and wheat to the wife and children of B who is a lunatic. B
assets worth one Iakh of rupees., (O)On non-payment, can A proceed against the

assets of B? (b) Would your ans~r be the same, if B instead ofbclng a lunatic, were
a minor?

[Hint: (0)Yes (Sec. 68). (~Yes).

S b 6. X saves .Y's property frorp fire in~endlng to do so ,gI:atuitously.~ Sfl~uent1y he claims compensation from Y on the ground ~at Y enjoyed the
ne t of Xs act. Will he succeed ?

[Hint: No (Sec. 70)). -
lIS 7. A got rroperty of B attached In execution of a money decree. The decree was

TOa matter 0 fact against another person 'Of a similar name. In order to save his
;u~fY from Pefng sold away, B paid the amount of the decree. Subsequently, he'\ for getting tl1e amount bacK. Will he succeed? -

[HIr/t: Yes (Manilal v. Chandulal. (1930) 32 Born L.R 424' ; Sec. 69)).

~ 8. S & Co., a firm of printers, agree to print 1,000 copies of a book for B & Co" a
Co d~f p~bllshers. After printing tlie book and delivering all copies to B & Co.. S '&
tefu inSCoverfor the first time that parts of ~e book are Hbellous. B & Co. are nc;>w

S g to pay S & Co., the 'contract price. Advise S & Co.
[Hint: S & Co. dn recoveJ:' the printing charges on quantum meruit I.
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alternative but to accept the part completed [Sumpterv. Hedges, U89a1 g.R 673]. )

(b) P agreed to a pay C, appointed as second mate, 30 gtI!neas on
completion of a voyage from J'ilIl1aica to Liverpool. C died before ~e
completion of ,the voyage. Held, C's Widow was not entitled to cIaulte
proportionate payment for the part of the voyage completed as
contract imposed one indivisible obligation which had not betb.eperformed [Cutter-v. Powell, (1795) 6 T.L.R. 320] ell

(6) When an indivisible cQntract is completely performed but badly
When an Indivisible contract for a lump sUm is completely perfonned, but
badly, the person who has performed the contract can claim the IUlJ1ps~ : but the other party can make a deduction for bad wor,!{,

Examples. (a) A agreed to repair Bs house for £ 265, payable 011
completion In accordance With a specification. He did the repairs but
these were defective. Held. A was entitled to recover £ 265, less a
reduction In respect of the defective work [Daktn (H) & Co. lid. v.' Lee(1916) 1 KR 566]. ,

(b) P agreed to d~corate D's flat for a lump sum of £ 750, certoun
regUirements havifJ.g been laid down. P did the work but D
complained of fauUy workmanship. It cost D £ 204 to remedy that
defect. Held, P could recover fi-om D £ 750 less £ 204 [Hoenig v. Issacs,(1952) All E.R. 176].

Money had and received

Money whh;h is paid to one person which rightfully belongs to
another, as where money is paid by A to B on a consideration which has
wholly Jailed, is said to be money had and received by B to the use of A,
and it is recoverable by action by A

Compensation for failure to discharge obligation created by quasi.contracts (Sec. 73, para 3),

When an obligation created by a quasi-contract is not discharged, tm
Injured party is entitled to receive the same compensation'from the party
ip default, as if that person had contracted to discharge it and had brokenhis ton tract.

, SUM~Y
In eertain qases the law impdses an obligation and allows an action to' be

brought on it ,as if it arose out ?f an agreement, though none was present in fact.
Such cases, strictly speaking, are not contracts, but the law recognises them as
"certain relations resembl1ng those created by contracts". In English Law, such
relations are called quasi-contracts./, I

Quas.i-contracts rest on the ground of equity that a person shaII not be allowed
to enrich h1mseJf unjustly at the expense of another.

Sees. 68 to 72 deal with the following quasi-contracts :
' / r on(l) ClaiIp for necessaries suppl1ed to a person incapable of contracting 0

his account ~ 68}.. f(2) Reimbursement of a person paying money due by another in payment 0which he is interested (Sec. 69).

(3YP~ligation of a' person enjoying benefit of a non-gratuitous act (Sec. 70).

(4}-Responsibllity of finder of goods (Sec. 7.1 r
(5) Liability of person to whom mo~ey fs paid 01"thing del1vered by mistake 0Under coe!""'''~ t<:;ec.72),

Quantum Dleru. 'TI1is means "as much as is earned".

. ' TEST QUES110NS with1. What are quasi-cOl. tracts ? Enumerate the quasi-contracts dealt'nder the Indian Contract Act, 1872.

iii. ~
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2- ':fn quasi-contracts, the J?romise to pay is implied by of law and is not
,,.d on any express agreeIl}ent.' Explain giving illustrations.

~3. 1}iSCuss the rights and obl1gations of a finder of goods.
4. When can a finder of goods sell the goods?
5. "guasi-contracts rest on the ground of equity that a person shall not be

wed to enrich himself unjustly at the-expense of another." Explain. .

9lIo6. Does the law of contract impose any obligation on a person enjoying
pefit of a non-gratuitous act of another person done for the former?

be 7. What do you understand by quantum meruit? When does the claim on
t1fIfU111meruit arise ? J \

qlJ PRACTICAL PROBLEMS

Attempt the foDowing problems giving reasons:
1. A and B Jointly owe Rs. 200 to C. A pays the amount to C. B, not knowing

tbisfa~ pays Rs. 100 over again to C. Discuss the rights of A and B as against C.
[HiT1t:C is bound to repay the amount to B (Sec. 72)J.
2. A, a tradesman, sends some goods ordered by B. A's servant delivers the.

goodsby'mistake at Cs house. C uses the goods. Can A recover the price of the
goodsfrom (0 B, or (fi1C?

[HiT1t:A can recover the price of the goods from C (Sec. 70)).
3. Is a clatm enforceable on the ground >bf quantum meruit in the followin"g

caseS?
(a) A is engaged by B to a write a book to be published by instaIm~nts in a

weeklymagazine. The magazine is a1?and_oned after a few issues.
(b) AJs employed as a mana~rig difector in a company. After he renders

service fo1\ some time it is found that the directcrs were not qualified to appoint
himas such. / .

(e)A uhdertakes to build a house for B for Rs. 25,000, but after having done half
thework he abandons the contract. B afterwards completes the house.

(~ A decorates Bs flat and fits a wardrobe and a book-case for a lump sum of
Rs. 15,OOQ. The work is done but B complains of faulty workmanship.

[Hint: In cases (0) and (b J, A can recover on quantum meruit for the work done
by him under the contract and the ,service rendered by him (Ptanche v.
Colburn; CravenEUis v. Canons Ud.. In case (e), A cannot recover the
value of the part that he has completed as the contract is indivisible
(Sumpterv Hedqes). Incase (d), A can ~ver Rs. 15,000 less the cost to
remedy the fawty workmanship (Hoenig v. Issacs}J.

4. The goods belonging to A are wrongfully attached in order to realise
arrears of Government revenue due by B. A pays the amoWlt to sa~ the goods from
sale. Is he entitled to recover the amount from B?

[Hint: Yes (Sec. 69)]. '
1.-- ~ A supplied rice and wheat to tlle wife and children of B who is a lunatic. B
'''IS assets worth one lakh of rupees., (d) On non-payment, can A proceed against the
assets of B? (b) Would your answer be the same, if B instead of being a lunatic, were
a lIlinor ?

[Hint: (a) Yes (Sec. 68). (ij YesJ.

S b 6. X saves 'Y's property froQ:1 fire in~ending to do so ,g1:atuitously.~ s~uently he claims compensation from Yon the ground that Y enJoyed thenefit of Xs act. Will he succeed? I

[Hint:No(Sec.70)). -
as 7. A gotrroperty of B attached in execution of a money decree. The decree was
Proa matter 0 fact against another person 'Of a similar naRte. In OI;der to save his
su~rty from J:>efngsold away, B paid the amount of the decree. Subsequently. heA for getting tI1eamount bacK. Will he succeed? -

[Hir/t: Yes (Manila! v. Chandulal, (I930) 32 Born L.R 424'; Sec. 69)).

~ 8. S & Co., a firm of printers, agree to prin~ 1,000 copies of a book for B & Co., a
Co dOfp~blishers. ,..yter printing the book and'delivering all copies to B & Co., S &
te~ iSCOver for the first time that parts of .the book are Hbellous. B & Co. are nc;>w

sing to pay S & Co., the'contract prire; Advise S & Co.
[Hint: S & Co. dn recoveJ:" the printing charges on quantum meruit J.
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~ ~

9.- A left his carriage on Bs premises. B's landlord seized the Carrta . /"
distress for rent. A paid the rent to obtain the release of his carriage. ~e as ~ PARTIrwO--SPECIAL CONTRACTSrecover the amount from B? an ft. .

[Hint: Yes (Sec. 69, Exi:illv. Partridge)) ~
10. APaYs some money to B by mistake. It is really due to C. Can C recover n.. Iamount from B ? "'~ I

[Hint: No, as there Is no priority of contract between B and C ; but A canrecover (Sec. 72)).

11. A transport company refuses to deliver certain goods to the COnsignee
except upon the payment of an illegal charge of carriage. The consignee Pays th'
sum charged in order to obtain the goods. Discuss the rights of the consignee a:against the transport company.

[Hint: The consignee is entitled to recover the amount from the transPOrtcompany (sec. 72)).

12. D Voluntarily renders substantlalassistance to Bwhose house has caUghtfire. Can D claim any compensation from B for such assistance ?

[Hint: No, D cannot c1a1Idany compensation from B unless the circumstances
. show that he did not intend to act gratuitously (Sec. 70)).I'

1

Indemnity and GUflTantee'
contracts of indemnity and guarantee r..re a species of the gen«tral

ontract. 'As such the principles of the' gene~ law of contract' are
c licable to them. The special principles relating to them are contained
~~haPterVIlI (Sees. 124 to 147)'of the Indian Contract Act. }872. and are
disC""ssedbelow.. i , .

/ COlfrRACT OF INDEMNITY I

, A contract by which ohe party promISes to save the. other ftom loss
caused to him by the conduct of the plOmisor himself. or by the conduct of
any other person. issalled a 'contract of Jndemnity' (Sec. 12:i); Th~
person who promises to make good the loss is called the!JJdemntfter
(promisor)and the person whose loss is tG be made good is called,the
'ndemnified or indemnity-holder (promisee). A contract of indt>nuiUy i~
;-eallyaclass of contingent contrac~.

, Examples. (a)A contracts to indemnify B against the conse-
quences of any ptoceedings which C may take against J3 in respe~t oCa
certain sum of Rs. 200. This a contract of ind'emnity. , .

(b) A and B'claim certain goods from a railway company as_tWaI
owners. .A takes deUvety of the goods by agreeing to compe.nsate th~
railway company against loss in case B t"ms QBtto be the true owner
There is a contract of.indemnity between A and. the railway Company.

(e)A and B go into a shop. B says to the shopkeeper.' "Lethim ~
have the goods. I will see you pai)!." Th~.contract is one Ofindemnity
[CoulstonDiscount CO.lid. v. Clark. (1967) 2 g.B. 493).' .
Definition is not. exhaustive. The definition of ~ontract t)f

Indemnity' as given in the Indian Contract: Act is not eXhaustive. ,It
includes: (a) express promises to indeII1I1i1Y.and (b) caSes w)lere the loss JS

C~sed by the conduct of the promisor himself or by the ClOn<;luctof any
(b)er person. It ~oes not include: (a) impUed promises to indemnitY. and

cases where loss arises from accidents and events not d,epeIKiingoh the
COnductof the pr~misor or any other person. ".' .

In India. it has been held that "Sections 124 and 125 of the Contract
ZCtare not exhaustive of the law of indemnity and the Courts here woulq
t6Ply the same equitable principles that the Courts in EngJ~nd do."
Mqjan.an Moreshwar v. Moreshwar Madan. AI.R. (1942) Born. 302J.
'w~reover. if Sec. 124 is strictly interpreted evel,l contracts of insurance
of~d-'have to btt excluded from the definition., Such fl strict appllcalion

. e definition was not intended by the ~gislature. I
Pro In English law. a c9ntract of indemnity haS been denned.di~ "a;'
tranItlise to save anothet harmless from lo~s caused' as a rfsuIt of ;\
COvesactionentered into at the instance of the promisor." ~isdennltion
Cond"sthe loss causCd by ev~nts or ad:idents which donoti:le~nd .oQ~
~ Uct of any person. The English definition is m1,1chwicler in its seciX'
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,As such the English Law In respect of,lndemp.lty Is followed by the I
'Courts. I nd~

A contract of Indemnity may be ~ress or implied. An bn 1
contract of Indenmlty may be 1nf~rred from the c1rcumstances of th P i~d
or tTom relatioOshlp of the partIes. I . e case

" Example. A on the instruction of T. sold certain cattle belo
tb o. 0 held A liable for It and recovered damages from him for snrg
'It. Held. A co~d recover the loss from T as a promise by T to A fro~ 1ng
such loss w()uld be ImplIed from his conduct In asking A to sell ~
cattle [.Ac:lam.sbnv. .~aruts. (1927) 4 Bing. 66J. e
sec. 69 also implIes a promise to Indemnify.

A contract of Indemnity Is a species of the general contract.. As SUhIt must have all the essential elctments of a valid contract. c

,~ RIghts of indemnity-holder when sued. Sec. 125 deals Withrightsof
In~emnity-holder (i.'e.. Indemnliled) when sued. According to it. an
indemnlty-holdFr Is ,entitled to recover from the promisor (t e
Indemnlfier)-, - , . "

(1) all daritages which he may be compelled to pay In any suit in
respect of any matter to which the promise to .indemnify applies: "

'(2) ( all costs which he may be compelled to pay In brtngtng {lr
defending such suits. "But the Indemnified should have acted as any
prudent man ~ould act under similar circumstances In his own case. or
Withthe auth~rity of the Indemnifier: and "

, ,(3) all sum~ whfeh he may have p}ild under the. terms of any
compromise of any such suit. THe compromise sho~dnot be contrary to
the orders of the Indemnifier and should be prudent or authorise~ by the
Indel1:!.nlfier. .' .

R,lghts of indemnifier. Th,e Indian Contract Act is silent regarding the
rights of the Ind~lfier In a contract of Indemnity. It may be said. on

the 'authority of~e EnglIsh Law. that .the rights of the Indemnifierare '
aqalogous to the rights of a surety under Sec. 141. The tights of~.1Jretyare
discussed later In this Chapt~r.

11me of co~cement of the Indemnl1ier's Uabllity , \
The Indiart Contract Act (Sea. 125) does itot state the time of the

~ommeticement or-the Indemnifier's' l1~bll1ty under the contract of
Indemnity. Different High Courts have been observing dIfferent rules in
this connection. Saine High Courts have held that the Indemnifier is not

lib'ble until the indemnified has Incurred an actual loss. Others h~~e
held that the ,indemnified can compel t1i~ indemnifier to make good s
loss even before he actually discharges hls liability [Osman Jamal & Sons

v. Gopal; (1919) 56 Cal. 262]. In this rtgard. It has been observed ~~
Buckley L.J. In Rtt;:hardson.exparle etc.. Re (1911) 2 K.B. 705: "lndeJ11lle
is not gtyim ,by repayment after payment. Indemnity requires that th
party to be Indemnified shall nev~ be called upon to pay."

The latter view. which Is based on eqtittable principles. has ~o;
. almost como to stay. It has been rightly observed In an Jngl1sh c .
, Uberpoollnsum~ eo:s Case. (1914) 2 Ch. 617: ct

", To indemnify does not merely mean to relmbltrse In res~st
Of moneys paid. bpt tp save from loss In respect of llab1l1tyag~ISa

'.whiqJ ,the Ind~mnlty has been given...lf it be held that payme~ e to
condition precedent to recovery. the contract may be of lIttlev U, ,

NITY AND GUARANTEE 147
~D~rJI .

Person to be indemnified, who may be unable to meet the claimtbe tan
"

the first ins ceo
il1iJJlllarobservation was made by Chagla. J. in the case of Gajanan
Po~llJarv. Moreshwar Madan, A.I.R. (1942) Born. 302. that "If the

/Joresnifiedhad incurred a liability and that liability is absolute, he is
!ndetiedto call upon the Indemnifier to save him from that liability andenti If "

YltO .
pa CONTRACTOF GUARANTEE

'contract of guarantee' Is a contract to perform the promise. or
~arge the liability. of a third person in case of his default. The person

diSC ives the guarantee Is called the 'surety', the person In respect of
w~os~ default the guarantee is given is called the 'principal debtor'. and
w 0 erson to whom the guarantee is given is called the 'creditor'. A
th~antee may be either oral or written (Sec. 126). It may be express or
~plied and may even be inferred from the course of conduct of the
partiesconcerned.

S p and C. Unless otherwise. stated, in the following pages of this
Chapter,S stands for surety. P for principal debtor, and C for creditor.

Examples. (a) S requests C to lend Rs. 500 to P and guarantees
that if P fails to pay the amount, hc will pay. This is a contract of
guarantee. S, in this case. is the surety, C. the creditor and P. the
principal debtor.

('b)Sand P go Into a shop. S says to the shopkeeper, C. "Let P
have t~ goods. and If he does not pay. I wil1."This is a contract of
gurarante.e [Birkmyrv. Darnell. (1704) 1 Salk. 27J.

I A contract of guarantee is a tripartite agreement which
contemplatesthe principal debtor p, the creditor C, and the surety S. In
It, there is a triangular relationship in which the following three
collateralcontracts may be distinguished:

(1) As between C and p, there is a contract out of which the
guaranteed debt arises.

(2)As between Sand C. there is a contract by w)'lich S guarantees to
payto C,Ps debt in case of his (Ps) default.

(3)As between S wld P. there is a ~Optract that P shall Indemnify S In
case S pays In the event of a default byP. This contract. if it is not
expressedbetween the parties, is always irh~lied.
Essential features of a contract of guarui~e

all ~,Concurrence. A cpntract of guarantee requires the concurrence of
Su t e three parties to it. viz.. the principal debtor, the creditor. and the

~~ .

Example C enters into a contract with P. S.. without any

~ommUnication with P. undertakes for a consideration moving fromto indemnify C against any damage that may arise from a breach
of P's obligation. This does not make S a surety for P. for a person
cannot become a surety without the consent of the principal debtor.

In s2. Primary liability in some person. There must be a primary liability
def!~:neperson other than surety. The word 'liability' as used in the
at la t1~nof guarantee (Sec. 126) means "a liability which is enforceable
gUar:' If that liability does not exist, there cannot be a contract of
tothi ntee. But a guarantee given for the debt of a minor is an exceptions rule.
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\\'Ith another baQk. Helil. the fact'that the bank was suspiciOt.i~at P
'lIaBdefrauding S. arid did not conununlcate its suspicions to S. dklnot
discharge the gu~antee [Nflttonal Provincial Bank oj England V.
G/tJTI1ISk.(1913) 3 KB. 335J. f
If the guarantee Is i!}.-'the nature of an insurance. as in a fidelity

arantee. all material facts must b~ disclosed: othexwlse the surety can
~Id the contract.
a Example. C engqged P as a clerk to collect money for hlI'n. P

misappropriated some of C's receipts and fatled to account for tpem.
1bis sum was made good by P's relations and C agreed to retain P in his
service on haVing a fidelity guarantee. S gave his guarantee for Ps duly
accounting. C did hot acquaint S with Ps previous dishonesty. Held.
the guarantee could not be enforced against S owing to the nOI1~
disclosure of Ps previous dishonesty [London General OmnibUS Co. v..
Holloway. (1912) 2 KB. 72J.

J)i5tJntionbetween a contract of Indemnity and a contract of guarantee
Contract oj indemnity Contract oj guarantee

1. There are two parties to the ./ 1. There are three parties to the'
contract. vtz.. the indemnifier contclct vtz.. the creditor. the
(promisor) and the indemni~ prl'ncip~.l debtor and the'
fied (promisee). surety.
The liability of the inClemni- 2. The liability of the surety to
fier to the indemnified is pri- the creditor is collatera.l or
mary and independent.. seC(ondary. the primary

liability be1ng that of the
princiPal debtor.

3. In a cOIh{act of guarantee.
there are tJ:u:eecontracts: one
between U1eprincipal debtor'
and the cledito'r. the second
between the creditor and the
surety and the third, between
the surety and the p'Fincipal
debtor.

4. It is necessary that the surety
should give the guarantee at.
the request cjthe debtor. .

5. There is usually...lUl existing
qebt or duty. the performance
of which is guaranteed by the .

surety.

. 6. A"surety. orydtsc'harging the
debt due by the principal
debtor. steps into the shoes of
the creditor.-He can proceed
against the prtncipaldebtortn
his own right.

, SPEaALCO~
'\, ~

Example. P owes a debt to C. S gives a guarantee to C fo
payment of the debt after it is barred by the Law of Limitation. ; Ute
the amount to C. Hecannotrecoverthe amount fromPas there~~enforceaole liability against P. . no

. The primary liability in a contract of guarantee is that of
pttncipal debtor. The liability of the surety is secondary. It arises the
when there is a default by.the principal debtor. only

; . 3. E~sentt.alsoj a valid contract. A contract of guarantee must h
all the essential elements of a valid contract. But the folloWing:"
points should be Qoted : . 0

(1)Authe parties must be capable of entering into a val1dcontra.
though the principal debtor may be a persc;>nsuffering from incapacity ~
contract In such .~case. the surety. is regarded as the principal debtor an
~sUable to pay personally ~n though the principal debtor (e.g.. a,Inlno~
is I!ot liable to pay [Kashiba v. Shripat. (1a95) 19 I.L.R Born. 697J.

'(2) Conslderation received by the principal debtor is sufficient for the-
surety. and it is not necessary that it mus~ necessat;1ly result in Some
benefit to the surety himself. It is s,ufficient ,if something is done or SOme
promise is made for the benefit of the principal debtor. Sec. 127 lays
down this rule as follows: "Anything done. or promise made for the
benefit of the principal debtor may be a sufficient consideration to the

Isurety for giviog the guarantee."
Examples. (a) P requests C to sell and deliver to him goods on 2-

credit. .C agrees to do so, provided S will guarantee the payment of the
price of- the goods. S promises to guarantee the payment In
consideration of C's promise to deJiver the goods. This a sufi1cient

.considt'Jration for Ss promise.
(b) C sells and delivers goods to P. S afterwards requests C to

, forbear to sue P for the debt for a year. He promises that if C does so,he
will pay for the goods indefault,yment by P. C agrees to forbear as
requested. This is a sufficient consideration for S$ promise.

.'. ~

. (c) C Jells and delivers goods to P. S. aftexwards Without
consideration, agrees to pay for them in .default of P. The agreement Is
void. ,

. . I .

. 4. Wr1ting not necessary. A guarantee may' be either oral or '\'ftitten !4.

(Sec. 126). It may be express or implied. Implied guarantee may.be
inferred from the ~ourse~ of conduct of the parties foncerned. But In i
,England ~ gaaral}~ee m4st be in writing and signedlby the party to be ; 5.
charged. i
,Guarantee Is not It Contract of ube~)8de1

A contract of gt1arantee is not a con..tract of ubenimae fidei, I.e.,on:r
requiring full disclosure of all material facts by the princtpal debtoilie
creditor to the surety before th~ contract is entered into. Fraud on esS
part of~e principal' debtor is not enough to set aside the contract. ':f~d
the surety_can &how that the credi\:Oror his agent knew of the frau i nO
",as a party to it. When a guarantee is given to a banker. there ~etS
<,bligation on the banker: to inform the intending, surety Cj)fm~the
affecting ttle credit of the debtor or any circumstances .connected wirdous
JrfU1saction which render the position of the surety more haza
[Wyt.hesv. Labouchere. (1859) 3 De. G. &J. 593J. ' , ank-

Example. S guaranteed the attount of P with the b bad
p afterwards drew: nn h1i~,account and patd off an ~~rdraft he

148

I

3. There is on

~y one contract in
" the case of contract of in-

demnity. t. .. between the in~
demnifier and the indemni-
fi~. /'

It is not necessary for the. in-
demnifier to act at the request
oj the indemnified.
The liability of the
indemnifier arises only on the
happening oj a contingenty.

6."An indemnifier cannot sue a
third party for loss in his own
name. because there is no
Prtvity of contract. He can do
80 only if there is an
~tgnment in his favour.
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ty wfll be liable only If the prlnclJ>al debtor is liable (though it can be

s~ SOby a speciflc agreement). Whe~ the ortginal agreement is VOId-!as
dO~e case of a minor's agreement. the surety is 'liable as' a principal
IIIbtor. for ,in such a 'Ca.sethe contract ofothe surety Is not a collateraL
de tract. but a principal contract (Kashtba v. 'Shrtpat, (1895) 19 I.L.R.
cor:n697). A creditor can fall back on the contract of guarantee (Le., ijle
60 ~ise by the surety to make good the loss of the creditor) and enforce
p~ liability of the surety. if the contract between the principal debtor and
~e creditor 'is found for any reason to be void or voidable. Similarly.

here the creditor does not sue the principal <If'bto!''within the period of,
~tation the surety ~ not discharged (Mahanth Sf11ghv. U. Ba. (1939)
pC. 110). Also discharge of the principal debtor by operation of law does
n~tdischarge the surety (~v. Morlgagelnsurance Corpn..Ltd.. (l~94), 1 ,
g.B. 54). The death of the principal debtor also does not release the~urety\
fromhi, obligations Incurred during ,ilis lifetime. "

However in E.K. NambiD,rv. V.K. Rama.n. AI.R. (1975) Mad. 164. it has
been held ~t If the contract b,etween the prtpCIpal debtor and creditor is;..
void,the l1abUitypf the surety does not ~se as his liabUity is secondary.
Ifno liability attaches to the prlncipa1debtpr. the question ~fliabUity of
suretYdoes not arise. ThIs view does 1:1°taJ>eear to be correct. '

KINDS OF GUARANTEE

The function of a contract of guarantee is to enable a person to get a
loan.or goods on credit. or an employment. A gua:tanteemaytherefore ~
gtyenfor (1) the repayment of a debt. or (2) the payment ~ the price of the
goods sold on credit. or (3) the good conduct or honesty of a persc;m
employedin a particular ofqce. In the last case. the guarantee is called a ,

'.fidelity'guarautee. '-
A guarantee ma:y be given for an existing, or a future, debt or

obligation. In the former case, it Is called 'retrospective' gt!arantee and In
the latter case, 'prospective' guarantee. ,

A guarantee may be 1rirespect'of a sqtgle transaction or in respect of a
number of transactions. I

Specific gauarantee, When a guarantee extends to a single tr~actiDn
or debt, it Is called a specific or simple guarantee. It comes to an end when
the guaranteed debt is duly discharged or ~e promise ~ duly performed.

Continuing guarantee. When a guarantee extends to a series of
transactions, it is called a continuing guarantee (Sec. 129). The liabUity

(~!.~~ surety in case of a continuing guarantee extends to all the
"cumactIons contemplated until, the revocation of the guarantee.

-~ Examples. (a) S, in consiqeratIon that! C will employ Pin
oollecting the rents of Cs zamindarl, proIn,ises C to be,responsible tc
the amount ofRs. 5,000 for the due collection and payment by Pol
these rents. This Is a continuing guarantee. c

(b) S guarantees payment to C. a tea-dealer, to the aDtount of Rs.
.J.O,OOO,forany tea he may from time to time supply to P. C suppliesy

AfteWlth tea to the value of above Rs', 10,000 and P Pays CfoI' i~.
!Wards C supplies Pwith tea to the value ofRs. 20,00().J!,fa1ls to

.Pay. The guarantee given by S Is a continuing g~tee, and helS
8.Ccord1ngIyliable to C to the extent of Rs. 10,000. ,

- Ian Whether a guerantee Is a continuing guaran~ or not 4e~lda on the '

~..!~age of the guarantee, the subject-matter apd the surroundin,g
~"UIIlstances. " ,
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EXfENT OF SURE1Y'S QABILI1Y
1. Nature of surety's lfabDitJ'-I* Is CO"eZteJWve'-

,Sec. 128 deals with the nature of the surety'sliab1l1ty. It Pl'OVid
..th~ liab1l1ty of the surety Is co-extensive with that jIIf the P~ tit<\!
debtor, unless it is otherwise provided by the contrac(" In other ~CiPaJ
the quantum of obligation of a surety Is the same as that of the Prin°l'ds,debtor unless there is a contract jo the contrary'. ciPaJ

Example. S guarantees to C the payment of a bill of exchan e
the acceptor. The bill is dishonoured by P. S is liable not On]lfo~2
amount of the blll but also for any interest ~d charges Which'~1ehave,becomedue on it. ' Y

The surety' is liable for what the principal debtor is ltable. Th
liag1l1ty of the surety Can neither be more nor less than that of tbe

, principal debtor, though by a special <;ontract, it may be made less th e
'tqat of the principal debtor. but never greater. The cardinal rule Is th:
the--surety must not be made liable beyOnd the terms of his engagel11ent
Further, a creditor is not bound to proceed first against the principal
debtor before suing the surety, unless otherwise agreed. He can SUetheSurety Without Suing th~ principal debtor.

2; Umltation of surety'8lfabDity I

AlthoUgh liab1l1ty of the surety is co-extensIve with that of the
principal debtor, he ~ayIlm1t hIs liab1l1ij-. In this connection. a
difference between,a guarantee for a pari of the entire debt and a guarantee
Jor the entire debt subject to a limit may be noted. \

Example. Powes C Rs. 8,000 on a continuing guarantee given byS.
S may have given this guarantee in either of the following two forms: J
(0 "Iguarantee th~ payment pfthe debt ofRs. 5~OOOby Pto C."

(to "Iguarant~ the pa~ent of any amount lent by C to P subject to alimit of Rs.5.000."

In case (D,the guarantee is only for a part of the entire debt. In case
~. (iO,the g

,

uarantee
.

is
.

for th
.

e entire debt subject to a limi1: ThIs distinction

I

between the two forms of guarantee becomes important when Pis
,declared insolvent. In such a case, suppose P's estate pays a dMdend of25pals.efn a ru~ ,

'if the guarahree is only for Qpari of the entire debt, C will recover R!I.
5,000 from S (Le.. the full guaranteed amount) and Rs. 759 (1/4th of~~
balance of Rs. 3,000) from p's estate. S after making payment to C "'psstep into Csshoes and recover Rs. ,1,250 (being 1/4th ofRs. ,5;(00) from
estate. ,

. lfthe gUJlrantee is for the entire debt subject to a Jtrritt,C will reCO:
Rs. 5.~0 from S (Le., up to the ~teed limit) and Rs. 2,000 (l/4th of in
entire debt ofRs:8,OOO) from Pseatate. He w1lI,therefore. get Rs. ~'DfRs-all. S w1ll not get any dividend from Ps estate t1lI tpe full amoun 08,000 is p\ili to c.

3. LlabDity under contlnum, 1!J8I8n~ (See. 129)

, , This will be discussed under the heading "Kinds of Guarantee". cipalLlabWty of surety when the contract between creditor and prfn '

-deb~~vq1dor'90ldab1e , dent'-:) ,111~ttontract betwee,n the
,

sure
, ty and the creditor Is an tnde,~ tbt,

conb-8:ct IUld not a collaterf one, and th~ 18 bo such thing ,

~rrn
'/ I~

~ I
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-Example.' -I;agree to be answ~rable to K for the arnou:NlRA.t1' ~indemntfy the creditor for any, expep.ses or l~ss resulting

sacks of flOur. to be delive~d tQ T. payable in one month." Held.of fh>e bavefrom In case of fideUty guarantee. the surety can ask the employer
a guaran~ fo~ five sacks deUvered at one tip1e. but not a conti~ ""a.s Werenrls~ the employee In the event of his proven dishonesty.

'- guarantee to cover subsequent deliveries though not exceedinginutng todiS Right of set-off. On being sued by the creditor. the surety can rely
whole 1M:sacks ,rKayv. Groves. (1829) 6 Bing. 276]. ) - tbe- (21set-off or counter-claim which the debtor has against the creditor
There can be a continuing guarantee for a fixed period. A contin o!!_~!.If1iseV.Lewis. (1872) L.R. 7 C.P. 372].

,guarantee only speaks -of continuing transactions and not the pert Utng [jjeU-van payment of the guaranteed debt, the surety is subrogated to all
such transactions IEastem Bank lid. v. Paris Services of India Ud.. .t: of (3gh) ts of the creditor and gets the right to demand from the creditor at
(1~) Cal. 61]. - .R we ri f payment all the securities whether they had been received

Revocatton of a cont.tnub:tgguarantee. A continuing guarantee c the ~=t ~r after. the creation of the guarantee (Bec. 141). The right exists
reyoked as to future transactions In the foUowing ways : an be befor . tive of the fact whether the surety knows of the existence of such

1. By nDtice.A conti#uing guarantee may at any time be revoked b:=esor not.
the,surety as to future transactions. by notice to the creditor (Sec. 130). Y Example. C advrolces to P. his tenant. Rs. 2.000 on the guarantee

Examples. (a) S stands surety for Pfor any amounts which C III of S. C has also a further security for Rs. 2,000 by a pledge of Ps
lend to P from time to tlmein the next twelve months u toay furniture. C cancels the pledge. P becomes-insolvent. and C sues Son
m~um of Rs. 10.000. ~erwards at the end of three mo~ths ~ his guarantee. S Is discharged from lIability to the amount of the
revokes the guarantee when C had lent to P Rs. 3.000. This revocation value of th~ furniture.
discharg~s S from alllalbil1ty to C for any subsequent loans. But S Is (4)Right to equities. On payment of the guaranteed debt. the surety Is
liable to C for Rs. 3.000 on default of P [Offord v. Davies. (1862~ 12 entitled to all eqUities which the creditor could have enforced not only
'C.B.N.S. 478]., againsf the principal debtor himself. but also against persons claiming

(b) S guaranteeq the payment of rent by pto C who Iet his cottage to through him.
P on the ~etmsthat the rent was paid Initially for three months and (5) Right of subrogatiDn. Where a gu~teed debt has become due and
thereafter from;week to week. After the four months S gave notice to the surety has paid all that he Is liable for. he Is invested with all the
C revoking his guarantee. Held, S was no! liable fori the rent which rightswhich the creditor had against the prIncipalidebtor (Bee. 140). This
became due after he had revok~d his guarantee (Wtngfteld v. deBt. means on payment of the gU¥3Dteed debt. the sur«\ty steps into llte shoesCroix. (1919) 35 T.L.R. 432]. ofthe creditor. .

2. By death of surety. The death of the surety operates. in the absence 2.'RJghtsagainst principaldebtor .';

of any contract to the contrary. as a revocation of a continuing guarantee, A surety has the following two rights against the principal debtor:so far

.

.., as, regards future transactions (Bee. 131). The liabl1lty of the surety

I

(1) Right to be relieved of ltabUtty. B
,

efore the payment has .been
for previous transactions how~er remains. , made. the surety can compel the principal debtor to relIeve him from

3. By other modes. A contlfiuing guarantee Is also revoked i liabilityby paying off the debt. But before he can do so. the debt must be
(1) By novation (Sec. 62). I ascertained. Once the principal debtor's lIabl1lty acerues as a fixed sum,
(2) Byvariance in the terms of contract (Bee.133). ~ thesurety.can ask him to exonerate him from that liability.
(3) By release or dI

,

Bfharge of the PrInCI
,

pal debtor (See: 134). j (2) Rig
,

ht to tndemn
,

tty. In ev~ry contract of guaran
,

tee there Is {an
(4) By compounding with the principal debtor (Bee. 135). iInpliedpromise by the principal debtor to indemnify the surety: and the

/ . "---, I . . . ' 81,tretyis entitled to recover from the principal debtor au payments
(5) ,~:r~~~rsact or-omlsslon ItnpairIng suretys eventual remedy properly made (Bee. 145). After the surety makes payment under the

t . )., guarantee. he becomes a: creditor of the principal debtor and can 'recover
(6) By loss of security (See'.141). \ from the latter the amount he has paid with interest. If he sustains,any
These modes I:!.avebeen explained, under the topic -Discharge of damagebeyond the amount paid. he can recover that damage also.

~urety". Exarryples.1atPts-tndebted to C. and S Is surety for the debt. C
RIGHTS OF SURE1Y demands payment from S and. on his, refusal. sues him fot; the

A surety has rights against- amount. S defends the suit. having reasonable grounds for doing so.
(I) the creditor, but is compelled to pay the amount of the d~t with ~sts. ~e cap
(2) th pal deb d recover from P the ambunt paid by him for costs, as well as the
, e PrIncl" tor. an Principal debt. I

,(3) the co-suretles. ~, . (b) C lends P a sum of money. and Slat the request of P accepts a
I. R!ghts against cieditor '~. e ,bill of exchange drawn by P upon S losecure the amount. C the holder

(1) Before payment of the guaranteed debt. A surety IJl3Y.after th of the bill derr..an~s payment of It from S. and on Ss ,refusal to pay'.
i'!:...ranteed debt, has, become due and before he Is called upon to ~ SUeshim upo~ the bill. S. not having reasonable grounds for so doing.
requite the creditor to sue the principal debtor. However, the surety defends the suit. and has to pay the amount of the bIll and costs. He/

11

11

"

lil:111
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\ N'ntA.cr ~ of a co-surety Where there are co-sureties. a release by the

can recover from P the amount of the bill. but not the sum Paid fo (3) Release of them does ~ot discharge the others. neither does it free
costs. as there was no, real ground for defending the action. r creditor of one I ed f his res ponsibiUty to the other sureties (Sec.

s. RJghta against CCHRII'et1ea the suretY ,so re eas rom
Right of contribution. When a debt Is guaranteed by two Or In 138). DISCHARGKOF sURk1Y

sureties. they are. called co-sureties. Tbe' c~-sureties are liableo~e aid to be discharged when his liability comes to an end.
contribute. as agreed, t~wards the payment o1'the guaranteed debt. Wh 0 A surety i~ f his discharge are shown in the chart given below:
one of the co-sureties rtakes payment to the creditor, he has a right ~ 1be various m es 0 f ty
claim contribution from the other co-surety or co-sureties. The doctrin DIscharge 0 sure
of contribution applicable here is not founded on contract but 00 eqUityt 1 2
Le., there is equality of burden and benefit as between co-sureties. ~ I I ndrule is contained in Sees 146 and 147 By revpcatlon Bythe~..I uct. .

I

of the cr<:Uitor

(1) CO-sureties liable to contribute equally (Sec. 146). Where there are
two or more co-sureties for the same debt or duty and the principal debtor I I I
makes a default, the co-sureties, in the absence of any contract to the ReVocationDeath Novation
contrary. are lIabl~ to contribute equally to the extent of the default. This bysurety of (Soc.62)
principle will apply whether their liability is joint or several. and (Sec.130) (~1)
whether their liability ~ses under the same or different contracts. and

. whether with or wlthot.(t the knowledge of each other.
Examples. (a) SI, 82 and 53 are sureties to C for the sum of Rs.

3.000 lent to P. Pmakes default in payment. SI. 82 and SI are liable as
between themsevles to pay Rs. 1,000 each. "

(b) SI, 82 and 53 are sureties to C for the sum ofRs. 1,000 lent to P
and there is a contract between SI, S2 and S3 that ,51 ts to be
responsible to the extent of one-quarter, S2 to the extent of one-
quarter, and S3 to the extent of one-half..P makes default in payment
As between the co-sureties SI ts liable to pay Rs. 250. 82 Rs. 250 and S:3
Rs. 500. /

(2) LiabUtty of co-surettesJ>ound in dtfJerent sums (Sec. 147). Where
the co-sureties have agreed to guarantee different sums, they have to
contribute equally subject to the maximum amount guaranteed by each
one. The fact that the sureties are liable jointly or severally under one
contract or several contracts, or without the knowledge of each other. is
immaterial. ,

A$ between co-sureties, the right of contribution arises only when a
co-surety has paid more than he is liable to pay. And if a co-surety
obtaiJJs frOIn the creditor any securtty of the principal debtor. the other
co-s~ties have a right to .share in the proceeds of the securtty.

T~ sum up. it may be said that, between co-surettes, there Is equalitY
of burden and beneflt.

Example. SI; S2 and S3. as sureties for P, enter Into three separate

bonds each in a different penalty, namely, Slin the penalty ofRs. 10.<><;>,82 in that of Rs. 20,000 and 53 in that of Rs. 40,000, conditione~ for S
duly accounting to C. ~ makes default to the extent of (0 Rs. 30.000, (to Rs.
40,000, and (U4'Rs.60,000.

In case (0, SI, 82 and S'J are each liable to pay Rs. 10,000.
In case (to. SIts liable to pay'Rs. 10,000 and 82 and 53 Rs. 15,000

~. -
In case (UO,SI, 82 and 53 are liable to pay Rs. 19,000. Rs. 20,000

and Rs. 30,000 respecUvely. '

~~ ii,

II I
.' II

I I:

I I'
3

I
By Invalldatton

of contract r II

I I I I
Guarantee Guarantee Failure of Failure
obtained obtained a co-surety of

by mlsrepre- by ron- to join, consl-
sentatton cealment a surety deration
(Sec. 142) (Soc. 143) (Sec. 144)

~II "

~liU,

I
Lossof
security
(Soc. 141)

t 181"

I,I~.,
Variance Relc:8seor Compounding Creditor's act

In terms of discharge by creditor or omission
contract of prlncl- . with principal impairing surety's
(Sec.1331, pal debtor dcbtor(8ec. eventual remedy

.. (Soc. 134) 135) (Soc. 139)

1. D1scharge of surety by revocation
(1) Revocation by surety by giVing a notice. A specific guarantee

cailnot be revoked by the surety if the liability has already accrued. A
continuing guarantee may at any time be revoked by the surety. as to
future transactions, by notice to the creditor (Sec. 130). But the surety
remains liable for transactions already entered into.

(2) "Revocation by death. The death of the surety operates. in the
absence of any contract to the contrary. as a revocation of a continuing
guarantee, so far as regards future transactions (Sec. 131). The deceased
surety's estate will not be liable fpr any transactions entered into between
the creditor and the principal debtor after the death of the surety, even if
the creditor has no notice of the death.

(3) Revocation by novation (Sec. 62). Novation means substitution of
a Dewcontract of guarantee for an old one either between the same parties
or between one of the old parties and a new party, the consideration for
the new contract being the mut-.1al discharge of the old contract. The
ortglnal contract of guarantee in such a case comes to an end.
2. DJscharge of aurety by the conduct of the creditor

(1) Variance in tenris of contract. A surety Is liable for what he has
undertaken in the cOntract. When the terms of the contract between the

~rtnclpal debtor and the creditor are varted without the surety's consent,e surety Is discharged as to the transactions subsequent to the variance
(Sec. 133). But where the guarantee is for the perf(\)nnance of several
dlsttnct, duties' or obligations or for the payment of distinct debts. a

~ce in the nature of one of them will not discharge the surety as to
rtl~_~t. Where the guarantee Is a continuing one, any such vartance will
~ge the SUl'etyas to the transactions subseqU~nt to v:u1ance.
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C't - , b -edttor wtth principal debtor. A contr~ct
Examples. (a) C agrees to appoint P as a salesman to sell gOod (3) Compounding a ~. rIn I. al debtor by which the creditor

a yearly salaty. upon Ss becoming surety to C for Ps duly accoun~ at betWeen the creditor an e p ~e': to ive tI~e to. or not to sue. the '
for money received by him ~ a salesman. Afterwards Without ;:.g makes a composition hwlth. o~prom ty unl~s the surety a8$ents to suChknowledge or consent. C and PAlgreethat P should be Paid b s rihclpaldebtor. disc arges e sure . ,

commission on the goods sold by him and not by a fixed Salary. ~ a ~nt:ract (Sec. 135). a hIre- urchasenot liable for subsequent miscond\!ct of P. is Example. P purcr..ased a motor car fom C under p
f ht f S for the due perfonnance o. t e- (b) C contracts to lend P Rs. 5.000 on 1st March. S guarantees agreement on gua~~m ~f 0 Ideratlon gives P further tl1Ile for

repayment. C pays the amount to Pon 1st Janmuy. S Is dlschar eel agreement. C for v ua e cons Held the glvin of ,time to P
from his liability. as the terms ofthe contract have been varlea. g payment of one o~he~~~:~i~tY und~r the gu~tee [Midland

(c) Sguaranteed payment for goods supplied by C to-p, uPon dischart~= u1. v Newman, (1929) 2 K.B. 256].condition that 18 months' credit was given. C gives only 12 months' MotorS ..
ty i t discharged .~ credit. Held, the surety Is discharged [Baconv. Chesney, (1816)1Stark But in the followingcases a sure s no

pal d bt' is d by the
892J.

(a) Where a Contract to give time to the princl e or ma
th

e
ty

, I "

Ird d t with the principal debtor. e sure(d,IPcontracted to build a ship for C. the contract money to be Paid creditor with a th person. an no

by instaIments as the work reached certain stages of completion. S is notdisch~ged (Sec. 136).,.. e drawn b S
became s"",ty lOr the due perlorrnance of the contract by P. C aJlOWed ,Example. q. the holder ofon qverdue ~~ ~~ time tDIs'P to draw a large portion of the last two instaIments befo"~ ~heyWere as surety for P and accepted by P. contrac s .

due. Held. S was discharged from liability IGeneml Steom Navlgalfnn Is not dlseharged. . I th ipal
Co.v.Rdt, (1850) 6 C.B.N.S. 350J. (b) Mere fmbearauce on the part of the ereditor tD sue e prine th

- LordWestbwy rightlyobservedIn B1estv. Brown, (1862)4 De.G.F.&J. debtor or -to enforce any oth~r,-remedy against him doel~li~~~~neth~
[36

. 7 that " you bind him (surety) tD the ietiernf his engagemeot. aboenl'!' of any provision In the guaran~e tD the eontr.uy. . g
\ Beyond the proper interpretatlqn of that engagement you have no hold surety (Sec. 137). ,1
4pon him. If that engagement be altered (Without the surety',. consent), no Example. Powes to C a debt guaranteed by S. The debt becomes
matter whether It be altered for 'his benefit. no matter whether the payable. C does not sue pfor a year after the debt has become payable.
alteration be innocently made. he has a tight to say. The contract is no S is not discharged frQm his suretyship.
longer that for which I engaged to be surety; you have put an end to the (c) Where there are co:.suretIes. a release by the creditor of one of them
contract that I guaranteed and Ply obligation therefore is at an end'." idoes not discharge the otners~-neither does It free the surety so released

It is immaterial whether the variation is prejudicial to the surety or ! fromhis responsi1?ilityto.the other sureties (Sec. 1381. -
not. the principle befn~. wifthe creditor does int~ntionally Violate any 4 Creditor's !act at ~sfDn tmpatrtng surety's eVElntual remedy. If
right which the surety pad when he entered into the suretyship. even the ~jedItor does any act .which is Inconsistent with the rights of the
thQugh the damage be nomJna1only. he shall IOrfeltthe whole remedy." surely or omits tD dO'...me act which his duty tDthe surety requlreshlm
/Blackburn. J.1n Polakv. Everett, (1876) 1 g.B.D. 669]. to do. ~d the eventual refIledy of tJIe surety himself against the prirrcipal

(2) Release or discharge .0Jprincipal debtor. The surety is dischilrged debtor is thereby impaired. 1the surety is discharged (Sec. 139).

by any contract be'-n the creditor and the prlnctpal debtor. by whleh E:mmpl<:s.(0) P con~ tDbuJId a $Ip for C fm a given ""'" _E bethe principal debtor Is released. Thesurety\iS also discharged by any act id b instaIments as the work re9£hes certain stages. S becUliues
or omission of the creditor. the legal consequence otwhich is discharge of ~etyY{o C for P's due performance of the contract. C, without the
~e principal debtor (§ec. 134). But the surety is not discharged by knowledge_ofS. prepays to C the last two'~nf:$. S is discharged
operation of law. . ' - ,by this prepa~ent. -

Examples. (a) C employs P at one place on S standing surety for P. (b) S uts' Pas apprentice to C and gives a ~tee to C for P's
This employment Is terininated. C employs P afresh at a different fidelity 6promlses on his part that he Will. at least once a month. see
place. taking asecurtty bond from another person. S Is discharged. P mak~ up the cash. C omits to see this done as promised and P

(b)P contracts with Cfor a fixedprice to build a-house for Cwithi? embezzles. S is not liable,toCon his guarantee. I

a stipulated time. C supplying the necessary timber. S guarantees ps (c) S ives a guarar.tee for the fidelity of the,~ager of a bali.k.
perfonnance of the contract. C omits to supply the timber. S is fThe manfier Indulge,s in some malpractices to Which the directors
discharged from hi~ suretyship. - Wilfullyshut their eyes. S stands discharged froJI!.the obligation by

(c)P contracts with C to grow a crop of Indigo on his (Ps) land. and con?uct of the directors. "

to deliver It to C at a fixed rate. S guarantees P's perfonnance of thi~ Again If the creditor does some act which by implica~n releases tf.e
contract. C diverts a stream of water which Is necessary for irrlgatlo PrinCipal debtor from hu. liability. the iiurety Is dlschargea;
of Psland and ih<reby _ts him from raising the~. s Is no ., Emmple. C iet some goods tDPunder a htre'p~e agreemi,nt.
longer liable on hIS guarantee. , -- of S guaranteed the Instalments payable under the -'igreement. On the.
However the omission of the cl'C?dltorto sue within -the period In~taIments being in arrear. C determined t:i!e«»-ntracC~d s,e1zedthe

limitation does not discharge the ~urety. - .
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~er ~ (de atton. Where in a contract of guarantee there is
goods. and then sued 5 on his guarantee. Held, as Chad deternun (4)FaUureof p>ns U" between the creditor an~ the principalthe contract, he could not recover from 5 (Hewtson v. Rickets CIe eQ '_dute of considera h

on a
ed
s .

, 63 W.Q.B. 711). '94) af;r. the surety is disc arg . SUMMARY
(5) Loss of security. If the creditor loses or, Without the consent o' de CONTRACTOF INDEMNI1Y

'.urety. portowithany securitygivento him at the limeofthe Contr,tu.. b wb",hODe""",. promJ~to- theoth~ &omlo~ eau~~::,
gUarantee, the surety is discharged from liability to the extent o/t Of }..conU::dJct of the promisor himself, or ¥h .the cond~~~~~~~se:~g~~~ue of seCurity (Sec. 141). If there are two or more debts each secUredthbye !J!IIlcafl/: 'contract of ind=~i ~~isor) ~!::rili:person whose loss is to

'separate security, the surety for one of the debts is not diScharged if IS the losS is called ~~ fndemni~ Vpromlsee) or inJ:¥?mnity-holder

creditor loses or porto wifh the security or seeurttle. relating ,. o!h!h, t:""""e ~ Is r."d~ty Is a 'pect~ of the """",I roD""eL It m~" '1::.J.uehdebts. er }..contract 0 I~ elements of a valid contract. It may be ~ress or mp
vean the essen CONTRACTOF GUARANTEE

Examples. (a) C advances to P, his tenant, Rs. 2,000 on th ha t t norm the promise or discharge the
guarantee of 5. C has also a further security for RBi2,000 by a Pledge~f }.. 'contraCtofrf~~C:' ~ ~,:;~chiso ckfault. The pcrso~ who gives the
Fs furniture. C cancels the pledge. Pbecomes insolvent, and C SUesS 1!abilitY,of ~ th~~~urety', the person in respect of whose defau~ the ~=:~on his guarantee. 5 is discharged ffom liability to the amount of the ~tee l

Is
alled the 'principal deBtor', and the per

h
son t

ral
° wh°

wrt
m

t
t
t

e gu
S:: 126)

val f th fumit
given s c , .l A tee ma y be eit er 0 or en (S<. .ue 0 e . ure. Is

Is called the credtto,. guaran
all th ti al elements of a validgiven f tee must have e essen

(~ C, a creditor, whose advance to P is secured by a decree. receives }..contrac~o g~r;m I debtor may be a person suffering from incapacity to
also a guarantee for that advance ffom 5. C afteIWardstakes Ps gOOds I contract. ~u:t isen~tn~~:sary that ilie contract must necessarily result in some

in execution under the decree. and then. Without the knowledge of S, ~~~tC~e surety Himself. be ven (1) for the payment of a debt, orWithdraws the execution. 5 is discharged. -'nd. of guarantee. A guarantee
f th

may
od

gi
ld credi t or (3) for the good

'L. AI . t f the price 0 e go s so on ., th
3. DJscharge of 8Ul'ety by mvalldation of contract

. (2) for the p~yme
ty
n

Of a erson employed in a particular office, in which ca~- cuct or ~ones , . also be a spec!J'" or(1) Guarantee obtained by misrepresentation. Any gu
. aran~ee which. co:mtee is called a 'fl&lity ~arant~IeA ~m:c%~:"~ continuing ~arantee

has been obtained by means of misrepresentation made by the creditor. rimpleguarantee(which~xt~:~~ (Sec.129). '

or with hts knowledge and "..nt. concerning a material part of !he .hleh exteD.~ to D :; imty The llabllttyof the aurety Is ~ with f"'ttransacUon, is in~d (Sec. 142). ofth~~=i;U.x:btor~unless It'ts otherwiseprovidedby the ccntract (Sec. 128. .

(2) Guarantee obtained by concealment. Any guarantee which the RIGfITSOFSURE1Yf th rinci al debt, a surety
creditgr has obtained by means of k~eping silence as to material 1.As against the creditor~l :fo~c~~ed:b~or s~ be {heperson liable to
cir~stances is invalid (Sec. 143

J:
' cartfilea suit for declaration e p

pay the amount.
th ty t into the shoes of the

Examples. (a) C engages as a clerk to collect money for him. P (2)On payment of the principal debt, e lSure s eps redit
fails to account for some of h receipts and C. in consequence, calls creditor,(e., he is entitled to be placed in the position oftt11:cerfor:~ce of all that
qpon him to furnish security for his duly accounting. 5 glt.es his I 2. As against the debtor. ~~ilietyrl u6~n:hkhe:he °cJaitor had against the

guarantee. (or Ps duly accounUng. C does not acquaint 5 with Ps I h~ i~~e ~%.i~i~~ '1feis also en&led to recover fromthe principalhidt~rprevieus conduct. P afterwards makes default. The guarantee is ~ha:~ver s~m he ha~ rightrully paid under the guarantee, but no sums w c e
invalid.

.

has paid wrongfully (Sec. 145). '.
ti ' in the absen ~e of an y

, .

P 3 A the ureties The co-sure es aJe, '-
(b) 5 guarantees to C payment for iron to be supplied by him to a' St (la:;:St COos liable'to contribute equally (Sec. 146). If they are

to the extonl of 2.~OOtons. P and C have prlW!eJy agreed fhal P should ~ d~";t '::,~ = liableto payequiilly~ f~ D' t~ ""'::'O~f:pay C Rs. 500 p~r ton beyond the market price, sllch excess to be , n:sc.ectlveobligations permit (Sec. 147). As between co-sureties, ere eq

applIed in liquldaU09 of an old debt. This ,greement is concealed of urdenand bene./fL . HAROE OF SURElYfrom 5. S is not liable 'as a surety. . . ed fj
DISC

lia h l11ty .
.' A sure is dischar rom,. .

(3) Guarantee on contract that creditor shall not act on it untU a co- 1.B ZVOCatfon.¥hIs includes revocation by (1) surety by givinga notice

surety Joins. Where a person gives a guarantee llpOn a cont.rqct that a !Sec.130Y.(2)df".athof surety (Sec.131),and (3)novation(Sec.62). of contract
crc;ditor shall not act upon it untlt another person has joined in It~ co- 2.Byconductoj credetor:'Ihts covers casesb~( 1)~~~ tg)t:pounding by
surety,.the gu~tee is not Valid if th~ other perSon does not join (Sec. ~1~33J, ~release :f 3i~:rtt of~~~)i~ ~ifo~'s ~t or'omissionimpairing

"144>..This means if the surety agrees to be only one of several co-sure~es, sun:ty':~nniat~~ &ec.rI39)~and:5) lossofsecurfty (Sec. 141)

't" will not be ltable unless lhe othe... execute fhe guarantee. 3. By Invalldat"; of eontmeL Tht. 1~lud.. guarant.. It) ObtatD".1."hy
Examp

le. 52 signed a guarantee given to a bank which, on the face ~StrePresentation (Sec. 142) or concealm
W

ent (Sec
re
' I

ty
4
J
3
0)~~)t~~::~tyn ~~dilie ~~

.

5
53 "'lit the credit r hall not act upon it un a co-su fall f

\ O~it, was .!?tend~d to be the joint and several
.

guarantee of 51, - 2. SUretydoes nO~J~in (Sec. 144). A surely is also discharged where there is ure 0

and 54. ~4.. did.,not sign and he afteIW~.rds died. The bank rtid not consideration. ONS
lagree WIlli 51. 52 and 53 to dispense wifh 54's slgnalure.. HeU 52 I Who d 11!8; ~'ir~1e you, =~.
was not lIable (National Provi11dal Bank oj England v. Brackenbury, i ExI~ ~~n:U:~~~t~ili~stlnctl~~ between .'.a contract .of Indemnity(1966) 22 T.L.R 727). and a con~t of guarantee. What is the nature of an insurance contract?
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160 . . ~-..\ . SPEClALCO~t1 T ~ ANDGuARANfEE
3. wruit are fhe ri~JJ.tsof an Indemnity-holder when sued? What is '~owes to C a debt guaranleed\ by A The debt becomes ~yable. C does not

of commencemeI'\'t of llie-Indemnifier's liability? the 1:Itne B.fO~a year after the debt. has become payable. Is A dlscnarged from .hls
4. What is the nature of a surety's authority? State his r1ghts agains sl.le8 hi ?

creditor, (14the principal debtor, ana (ill)the co-sureties. t (4Ute sl.lretys ~No (Sec. 133)). ,
5. What Is a continuing guarantee?1 When and how Is 11,tevoked? [HintCcontracts to lend B Rs. 5,000 on 1st Mi:gk ~~~ gaud:fu~i~
6. (0) "The ~ility,?fsurety Is SfCOndary". 9. t. Cpays Rs. 5,000 on 1st January, 1991. Is A

(b) "The liab1l1trpf surety Is do-extensive with that of the Principal debfo . ~Int: No (Sec. 1~3)). . three '00 d' h In a different
(~ "The surety 18a favoured debtQr." Discuss theselstatements. r 0 A B and C as ~ureties for D enter IntoIn that f ~ s'2~300 and C in that

7. On payment of the!debt, wh~t are the rights of th~ surety against ( ) ~tY,na'mely, Ain thepenaIty~fRs
~

10'OOO' B ~EQ D lnakes default to ,the
creditor, (b) \he principal debtor, and (e) the co-securities? Can fie exercise ~the ?:fRs. 40,000 condltionoo for D~11; ll:C~'&>ti~ ~(M'Rs. 60,000; (~Rs. 70,000;
rights before actually Inaklng the payment. . ese 0 ot 0[(4 Rs. 30,000 ; (~ Rs. 4O'''filli'Wlf A.' B ' d c'

8. State the cf1:9lmstances/ln ,which a surel)'I!>Idischarged from Uabllity ivO~. 80,000. Apportion te liab de~ 0 a:;ve~ In dlffere
.

nt cases will.fbe
.

as

9. (0)When is a contra~t o£~'1m11tee held to ~e invalid ? . [Hint: 'The l1a~illty 0 A, Bl~ 000 ~s~OOO, Rs. 10,000. Case (it) Rs. 10,000,
(b) Does the creditor's!onitsslofi to sue ilie principal debtor WithinIth follo~~~(Gl~Ooo '~ (Ib)Rs.10.000, Rs. 20,000, Rs 20,000. Case

period oflimltation,dtscharge the surety? e I Rs. 1 , 0000' Rs' 20000 Rs 30 000. Cases (~ and (vGRs. 10,000, Rs.
(e) Is L.., surety discharged If without his knowledge the creditor acce ts I ~~~ k; 40 iJooi ' , . ,

Interest'ln fulvance from the principal debtor? p , , A 'his' nt to collect his rents and required him to execute
10. Comment on the following statements: : 11. B aW~~ch ~ was ~rety. Some tln\C afte:- the execution of thel?ond, C

(0) A surety Is undoubtedly and not unjustly an object of some favour both I a ftdelll' bo~tted various acts of dishonesty after C:s death. Is Cs estate liable for
at law and at equity. , , . died. co to B ? . .

(b)The liability of a surety Is co-extensive with that of the principal debtor. losscausec:tNo (Sec. 131)). . .
(cJThe death of a suret;y puts aIr end to the Contract of guarantee. I [Hint A undertakes to build a house for B within a certain penoell,.B SUprMng

-~dJBetween co-sureties there is equaltty of burden and benefit. 12. sary materials C guarantees the performance of the contract. B s to
~ . ,PRACTICALPROBLEMS' the °tfue necessary ~ternils. Discuss the position of C.

-:Attempt the foDowiDgproble~. giving reasons : sUPp[~int.C is discharged of lIabillty (Sec. 134)).
1. X and Ygo intO a shop. X says to the shopkeeper, ''Let Yhave the goodsand 13 A sells and delivers goods to B. C afterwards without consideration agrees

If he does not pay, I will." What ldJ{d of contract Is this? Would It makeatW a for them In default of B. Is the agreerpent val1d and enforceable? .,

idifference In your answer IfX had said to ther~hopkeeper, "Let Yhave the goods. 1 toP\~tnt. No as the agreement is void for Want of eonslderatlo~(Sec. 127»)'h P'
w1llsee you paid" ? . .1 ,14 I S ~teed C against the misconduct of Pin an.pffice to whic is.
--,Hint: The first contract is' one

.

of guarantee ; the second. contract is onebr appoU-:kdbrC
.

and of which the duties are d
.

e
.

~ by anallAc~o~Lefft:~~; /

indemnity (Birkmyur v. Damell)). subsequent Act the nature of the office.Is materi Y. t . . 1 5 lIabl' as
2. X lent money to Yon the recommendation of Z. Subsequently Z pronused misconducts ~lf In respeCt of a duty not affected by the latter Act. s e.

to pay the amount to X In default of Y. (0)Can X recover from Z the amount f!"\'lmZ? a suretY?
(b) Can X recover from Z If Zhad g<mealong with Y to X and said to the l~tter, [Hint. No 5 is not liable for Ps ni1sconduct (Sec. 133)). . cl arlsln
''Please give the money to Yand If he does not pay, I will"? 15 Aa~s to Indemnify B a newspaper proprietor, ~st aimsI this g

[Hint: (0) No. (/;j Yes). . out of the libels printed In the ne~paper concern\Dg a person 0 repute. 5 a
3. Cguarantees A against trade debts to B contracted by B as a running valid agreement?

balance of account to any amount not exceeding Rs. 3,000 and B becomes indebteG [~Int . No as the consideration is unlawful (Sec. 23)]. .'". .
to A f9r Rs. 5,000. Afterwards, B is adjudged Insolvent and a dM

.

dend of 50 pit1se in 116. A s~ds as a surety for the goodcondutt of BwhOr~
.

.

.

~
.

p~ In a ~f
the rupee ht declared. State the ~unts that A w1ll get from C and from Bs estate. B misapp

.

'roPJiates some moneys but the bank excuses hlm.~~t ,arming
[ij'tnt: A w1llget Rs. 2,500 (one-half of Rs. 5,qoo) from B and the balance Rs. 500 Bs m1sconcf1,1et.B again nitsappropJiates. Is A liable to the ~?

IRs. 3,000 - Rs. 2,500) from C). [Hint: No (Sec. 139)). I
4. A"as surety for ij, makes a bondJointlywith B to C,to secure a loan fromCto r 17. C advances to B, his tenant, Rs. 2,000 on the guarantee of A C has a1sp a

B. AfterWards C obtafI¥l from J3a further ~CUrity for the sal1,ledebt. Subsequently further securitY for Rs. 2,000 by a pledge of B's furniture. C cance1sfthe pledge. ~,
Cgivesup the further security. Is Adischarged? .becQmes Insolvent. Has C any claimagainst A? , I \,

(Hint: No (Sec. 141]]. . ' (Hint: C has a claim1lgainst A for Rs. 2.000 less the. v,aIue of,furniture (Sec.
5. A contracted to b1l1yfrom B 100 bales of cotton at Rs. 5,000 per bale for the 141)). '.

March, 1991 del1very./111e ~rformance of this co~t by B was~a.ranteed b~ 18 B owes A Rs 10 OOQand C has stood surety for Rs. 6,000. B bl.'Comes
Soon after, A c<lntracted to sell~ B 10 bales of cottOn. of ilie same ~ at Rs. 6, Inso~t and a dlv1de~ of 25 paise In a ru~ is decJared out of his estate. !l\d~S
per bale, for the same delivery. Is Cdlscharged froQlhis guarantee" - the ':1ght.of A and Clfthe ~aranteewas (Glimited to Rs. 6,000 out of the toliU e t,

[Hint: No,as the second agreementIs an Independent one). or(£4exte9ded~tothe wholedebt subject to a ItmttofRs. 6,000. ..

6. A stand~a&a surety for the good copduct of Bwho Is employed by a ~~ [Hint: In case (G.A can recover Rs. 6.000' from Cth
(f.

ba1ane" the f~ r=) ~
on a monthlY salaI:y"of Rs. 1,600. 'Three months/after when ~e fiOanctai pas amount) and Rs. 1,000. (I.e., one-fourth of e ce., 11}
of the bank tleteriorates, B ~ to accept a monthly salary' of Its. ~500. -r;. Bs estate. C can recover Rs. 1,500 (being one-fOurthand°f ~ «?2~ fro(o

m

months after, it Is .dIscovered that B has been ~ppropriatlng cash an thrOu Bs estate. IIi case (f4A can if:I::averRs. 6.000 from C »)

. I)e~

What Is ~e.liability ~t:£;?;:. e to fourth of the entire debt of Rs. 10.(00) froll}Bs estate .
(Hint:.,A Is llaf>1e/as a surety.Jor thil08s suffered by/the bankerd~33JJ. th 19. CallsonlsharesbYPInALtd."Weregwuap.~,-~~Or=lli,.Ib~ ty ;tof

nitsappropJiations by A duRng the first three months only (Sec. d for, e last~, the fompany forfeited the shares. Is 5 "'-"""5'"~ 0
~ 7. . A advances to B, a minor, Rs.5,OOO on the guanhtteeof C. On de~ the (Hint: Yes. Sec. 141)). ; .' .

repayment, B refuses to payoo,.I'theground of hfs,mlnority. I Can A recove '.

IlQ'iqUnt. froJttC .?
(H~:Y~J.
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~ANDPLEDGE . '63

wee certain goods from his master ,to take to a third party hag mere
rec~Wfyof the goods: possession remains with the master and th(t'servant
~";ot become a bailee.
does ExampleL A lady employ~d a goldsmith for melting her old

e\VeUeryand'making new OReout of it. Every evening she received
~e unfinished JeweUery and put it into a box kept at the goldsmith's
premises. She kept the key of that box with herself; One night the
jeweUery was stolen from the box. Held, there was no bailment as
the goldsmith had re-delivered to the lady (the bailOr

,

) the JeweHery
balled with him by her [Kaltperumal v. Visalakas~i, AI.~. (1938)-
Mad. 32]. \

Delivery of possession may be actual or constructive. Actual delivery
be made by physically handing -over 'the goods bailed to the baJee.

~~strUctive or symbolic delivery _m.Jlybe made by doing some thing
whichhas the effect of putting the goods in the possession of the intended.
baileeor any person authorised to hold them on his behalf (Sec. 149).
This means possession is transferred to the b8.ilee without actually
handing o~er the goods physically. The deliv,~ of a railway receipt
amountsto deliveryofthe goods. ,

3. For somepwpose. The deliveryof goods from bailor to bailee must
beforsome purpose. If goods are delivered by mistake to a person, there is
no ~lment. I . /

4. Retwn oj spectftc goods. It is agreed between the bailor and the
baileethat as soon the purpose is achieved, the goods shall be returned 9r
disposedof according to the directions of the bailor. If the goods are not
to be specifically returned. there is n~ailment. But there is a bailment
evenif the goods bailed are, in the meantime, altere~ in form, e.g.. when a
pieceof cloth is stitched into a suit. j

BaUment is concerned on.ly with floods. Goods. as defined in Sec. 2 (7)
ofthe Sale Goods' Act. 193O, mean every klhd of movableprope~ty other
than money and actionable claims. Moreover. in a contract of bailment
It is only possession that passes from the bai\or to the bailee and not
ownership. Thus if the property in goods.is transferred fpr money
Consideration, it is a sale and not a bailment. Similarly where money is
deposited in a ~anking- account (not in a safe deposit vault), the

~tionship of debtor and creditor is created: there is no bailment. Thek is not liable to return. when asked to do so. the verysam~ money., ,
Other examples oj baUment. (a) A hire-purch.ase contract. It is

not merely a contract of bailm~nt !t has two aspects: a bailment
plus an element of sale [Instalment Suppli.l (Pvt.) Ltd. vt Union oj
India,AI.R (,1962)S.C. 53).

(b).ISeizureof goods by custom authorities. who after seizure are in!h
(

e position of a bailee [State oj GUJaratv. M.M. HqJi Hassan. AI.R
1967)S.C. 885). .

(c) Acceptance of goods by a transport company or rcillway for
Cantage [ShtvNati.v. UnionoJIndia,AI.R (1965) S.C. 1666].

[Ii (ei) Acceptan~ of articl~s by Post-Office as Value Pafable Parcel
Con. ncome-tax Commr. v. P.M. Rathod. AI.R (1959) S.C. 1394].

Ideration in a contract of ballment

Ofrn.~a contract of bailment, the consideration Is g~nerally in the fom~
ney :>ayment either by the bailor or the baQee. as for example, when

2
Bailment and Pledge

Contracts of bailment and pledge are a special class of Contra t
These are dealt with in Chapter IX (Sees. 148 to 181) of the lnd~s,
Contract Act, 1872. The Contract Act, however. does not deal Withan
types of bailments. There are separate Acts, e.g., the Carriers Act, 186~1
the Railways Act. 1989, the Carriage of Goods by Sea Act, 1925, whic'
deal with special types of bailments. The Contract Act deals With thh
general principles underlying contracts of bailment. e

BAILMENT

The word 'bailment' is derived from the French word' ballier' which
means 'to deliver', Etymologically, it means any kind of 'handing over'. In
legal sense, it involves change of possession of goods from one person to
another for some specific purpose.

Sec. 148 defines 'bailment' as the delivery oj goods by one person to
another for some purpose, upon a contract, that they shall, when the
purpose is accomplished, be returned or otherwise disposed of
according to the directions of the person delivering them. The person
delivering the goods is called the' bailor' and the person to whom they
are delivered is called the 'bailee'.

Examples. (a) A delivers a piece of cloth to B, a tailor, to be
stitched into a suit. There is a contract of bailment between A and B.

(b) A lends a book to B to be returned after the examination.
There is a contract of bailment between A and B.

(c) A sells certain goods to B who leaves them 10 the possession
of A. The relationship between B and A is that of bailor and bailee.

(ei)An insurance company places a damaged insured car of A in
possession of R, a repairer. A is the bailor, the insurance company is
the bailee, and R is the sub-bailee [N.R. Srinivasa Iyer v. New India
Ass. Co.Ltd., A.I.R (1983)S.C. 899).
Sometimes there may be bailment even without a contract. For

example, when a person finds goods belonging to another, a relationshiP
of bailee and bailor is automatically created between the finder and the
owner.

Example. E's ornaments having been stolen and recovered by
the police disappeared from police custody. Held, the State was
liable, the contract of bailment having been implied [Basavva K,D.
PaUlv. Stale oj Mysore, (1977) 4 S.C.C. 358).

Requisites of bailment
1. Contract. A bailment is usually created by agreement betWeen ~e

bailor and the bailee. The agreement may be express or implied. n
certain exceptional cases, bailment is implied by law as between a finder
of goods and the owner. f

2. Delivery oj possession. A bailment necessarily involves delive~ on
possession of goods by bailor to bailee. The basic features of possessl~f
are control and an intention to exc~ude others. As such, mere custodYhO
goods does not create relationship of bailor and bailee. A servant W
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